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 ABSTRACT 

The digital economy refers to a broad range of economic activities that include using digitized information 

and knowledge as the key factor of production, modern information networks as an important activity space; 

so as to collect, store, analyse, and share information digitally and transform social interactions. It also 

entails the effective use of Information and Communication Technology (ICT) as an important driver of 

productivity growth and economic structural optimization. Digital economy is thus so key in socio-

economic development. 

 

Taxation of the digital economy is an emerging issue of concern for both the developed1 and the developing 

country.2 With the growing business by MNEs as well as advancements in ICT, the digital economy erodes 

the tax base, even that of a developed country, through weakening of the physical presence rules; difficulties 

in income characterisation; flexibility to enter a market without the traditional registration process and 

without physical presence; and, flexibility to exit preferred residence so as to relocate to low tax 

jurisdictions, some of which may be tax havens, or even just the cloud. 

 

The question that remains is, if the developed country, with its high network and ICT infrastructure and 

expertise is still grappling with how to combat base erosion arising from the taxation of the digital economy, 

what more with the developing country in Africa and other continents? Is it not high time that the developing 

country firstly concentrated on the capacity and enforcement challenges of base eroding portfolios such as 

Transfer Pricing; Effects of Tax Havens; Taxation of Telecommunication MNEs; Principal Purpose, 

Beneficial Ownership and Treaty Shopping?  

 

Is the developing country not already overwhelmed with the fight against BEPS, through portfolios such 

interest, rent, royalties, capital gains and management fees? Is it the right time to strategise and 

operationalize policies on taxation of the digital economy when it is still recovering from the global effects 

of the Covid-19 pandemic? The Russia-Ukraine war? Or do we consider that Covid-19 is one of the factors 

for an increase in the consumption of digitalised services, even by the developing country; hence the need 

to tax it economy? These, and many more questions are the rationale behind development of this paper; 

namely, whether efforts by the developing country to introduce taxation of the digital economy would be 

like chasing the wind. Alternatively, whether efforts to tax automated digital services by the developing 

country in Africa and other continents would be a castle in the air; an excise in futility. 

                                                           
1 As proven by the work of the OECD BEPS Action of 2015 relating to taxation of the digital economy, 2015. that is also referred to in the 

sections that follow. 
2 As proven by work by the United Nations Tax Committee that introduced Article 21B in 2021 where there is introduced model provisions for 
the taxation of Automated Digital Services (ADS), do as well as that of the OECD BEPS Action relating to taxation of the digital economy, is 

also referred to in the sections that follow. 



 

I. INTRODUCTION 

 

A. Key Definitions 

There are five technical terms defined at the outset as they to the discussion that follows. These 

are; namely, “Base Erosion and Profit Shifting (BEPS)”, “principles or bases of taxation” “digital 

economy”, “Automated Digital Services” (ADS) as well as Multi National Enterprise (MNE). The 

terms “digital economy”, and “Automated Digital Services” (ADS) shall be used interchangeably 

for purposes of discussion in this paper.  

 

1. “Base Erosion And Profit Shifting (BEPS)” 

‘Base Erosion and Profit Shifting’ (BEPS) refers to:- 

‘tax avoidance strategies that exploit gaps and mismatches in tax rules in order to artificially shift profits to low, 

or no-tax locations, with the effect of reducing tax revenues available to [source] governments for investment in 

sustainable development.’3 

2. “Principles/Bases of Taxation” 

There are two main bases/principles of taxation that a country subscribes to under its domestic 

law.4 These are the source or residence base as well as the worldwide base. The third base is a 

hybrid approach as it contains attributes of both of the main bases.  

 

i. The Source Base 

Most developing countries, just as is the case with most developing countries, adopt the source 

base in their domestic tax legislation. The authority for the right to tax income produced from 

within the territory or jurisdiction. Thus, most developing countries tax income whose source is 

                                                           
3United Nations Handbook on Selected issues in protecting the Tax Base of Developing Countries (2nd Edition), United Nations, New York. 

  
4 For example, Malawi is source based per the reading of Section 11 as read with Section 27 of the Taxation Act, Chapter 41:01 of the Laws of 

Malawi 
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from or is deemed to be generated from a source within the territorial borders of the respective 

country.5 

 

Research has shown that most African countries are source based as proven by the research 

findings of the G20/OECD project on tackling base erosion and profit shifting6, as follows:- 

“The allocation of taxing rights between residence and source jurisdictions has been an issue of considerable 

concern for African countries for many years. African countries are generally source countries and tax on a 

source basis. 

We get assistance of the definition of the word “source” from the comparable case from South 

Africa Commissioner for Inland Revenue Versus Lever Brothers & Unilever Ltd7, where the 

Court said 

“…. ‘Source’ has several possible meanings. In this section it is used figuratively, and when so used in 

relation to the receipt of money one possible meaning is the originating cause of the receipt of the money, 

another possible meaning is the quarter from which it is received. A series of decisions of this Court and of 

the Judicial Committee of the Privy Council upon our Income Tax Acts and upon similar Acts elsewhere have 

dealt with the meaning of the word “source” and the inference, which, I think, should be drawn from those 

decisions is that the source of receipts, received as income, is not the quarter whence they come, but the 

originating cause of their being received as income and that this originating cause is the work which the 

taxpayer does to earn them,…..”. 

 

ii. The Worldwide Base 

On the other hand, other countries use worldwide system in their domestic law. Here, residents of 

a state are taxed on their worldwide (local and foreign) income, while non-residents are taxed only 

                                                           
5 Source or residence-based. In the source-based system, only local income – income from a source within the territorial or geographical confines 

of a state – is to be subjected to tax (other examples include, Zambia, Botswana, Virgin Islands, Anguilla etc. For a more comprehensive list see 

https://en.wikipedia.org/wiki/International_taxation: Accessed on 16/08/2019) 
6 As above: G20 Report submitted by Nara Monkam (African Tax Administration Forum, ATAF) Gamal Ibrahim (United Nations Economic 

Commission for Africa, UNECA), William Davis (United Nations Economic Commission for Africa, UNECA), Christian von Haldenwang 

(German Development Institute, DIE): Tax Challenges of Digitalization in Africa, Submitted on March 15, 2019 Revised on March 31, found at 

https://www.jica.go.jp/jica-ri/publication/booksandreports/l75nbg000017wb6r-att/TF5_web_0603_0009.pdf accessed on 5th August, 2022. 

 

 
714 SATC 1; Page 9  

https://en.wikipedia.org/wiki/International_taxation
https://www.jica.go.jp/jica-ri/publication/booksandreports/l75nbg000017wb6r-att/TF5_web_0603_0009.pdf
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on their local income. The last category is that which is neither strictly source nor worldwide- 

based. 

 

3. Digital Economy 

The term, ‘digital economy’, was coined by Don Tapscott, coined in 1995.8 There is no unanimous 

definition of the term since the time the term was created. From the time the term was created, it 

continues to evolve, just like the digital economy itself. In general, the definition, found in 

literature includes, inter alia: 

 

“The digital economy refers to a broad range of economic activities that include using digitized information 

and knowledge as the key factor of production, modern information networks as an important activity space, 

and the effective use of Information and Communication Technology (ICT) as an important driver of 

productivity growth and economic structural optimization. Internet, cloud computing, big data, Internet of 

Things (IoT), fintech and other new digital technologies are used to collect, store, analyze, and share 

information digitally and transform social interactions. Digitized, networked and intelligent ICTs enable 

modern economic activities to be more flexible, agile and smart”.9 

 

The digital economy is continuously undergoing significant change, rapid growth and innovation. 

New industries are being created, and its application is being extended to traditional economic 

activities10. As a result, it is becoming increasingly difficult to demarcate what constitutes the 

digital economy and what does not. However, the key common feature under the digital economy 

is the heavy reliance on intangible assets, information and technologies (ICTs) as well as the role 

of user data which has increasingly become one of the important factors of production in a digital 

economy, in addition to labour and capital, due to the ability to create marketing intangibles.  

 

 

                                                           
8 J.S. Cuenca, Emerging Tax Issues in the Digital Economy, THINK-ASIA (Feb. 2021), available at www.think-asia.org/handle/11540/13313 

(accessed 11 Apr. 2021). 

 
9 G20 2016 China, G20 Digital Economy Development and Cooperation Initiative, I. Overview: Global Economy in a Digitized World, para. 2., 

available at www.g20.utoronto.ca/2016/g20-digital-economy-development-and-cooperation.pdf (accessed 10 Apr. 2021) [hereinafter G20 Digital 

Economy Development and Cooperation Initiative]. 

 
10 As above. 

 

http://www.think-asia.org/handle/11540/13313
http://www.think-asia.org/handle/11540/13313
http://www.g20.utoronto.ca/2016/g20-digital-economy-development-and-cooperation.pdf
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4. Automated Digital Services (ADS) 

‘Automated Digital Services’ are the main product of the digital economy. In order to find the right 

definition, we will search from international bodies that set multilateral standard in international 

taxation. Although there is no entity with truly global monopoly of legitimacy, the Organisation 

for Economic Co-operation and Development (OECD), remains one of the major multilateral 

standard-setting global bodies for taxation. Its work forms the respective international best 

practices; let alone, international custom. Its work culminates into law, once adopted by States 

negotiating to be bound by the respective treaty. For example, the progress made by the OECD 

BEPS Project11 is also key in shaping and streamlining the issues affecting taxation of the digital 

economy.12 

 

The other international body, with work of a similar force as that of the OECD, is the work by the 

United Nations (UN). The UN sets standards for international taxation through the UN Committee 

of Experts on International Cooperation in Tax Matters (or simply the UN Tax Committee).13 For 

example, the role played by the UN Tax Committee gives us the definition of ADS. The definition 

is provided for under Article 12B of the United Nations (UN) Double Taxation Agreement (DTA) 

Model (2021)14.   

 

Article 12B (5) provides that ADS relates to any service provided by way of the internet or digitally 

or electronically through a network, where there is little or minimum human intervention on the 

part of supplier of the service. According to article 12B(6) of the UN Model (2021), de facto, ADS 

can include online advertising, the supply of user data, social media platforms, cloud computing, 

online search engines, online gaming, online intermediation platform services and standardized 

                                                           
11 See www.oecd.org/ctp/beps-2015-final-reports.htm.  

 
12 The UN Committee of Experts on International Cooperation in Tax Matters (or simply the UN Tax Committee) is key on this aspect. The progress 

made by the OECD BEPS Project is also key in shaping and streamlining the issues affecting taxation of the digital economy. 
13 Article by Idris Ademuyiwa and Adedeji Adeniran:Assessing Digitalization and Data Governance Issues in Africa;  Centre for International 

Governance Innovation (2020), found on https://www.cigionline.org/documents/1767/no244_0.pdf -  accessed on 5th August, 2022. 

 
14Found on https://www.un.org/development/desa/financing/sites/www.un.org.development.desa.financing/files/2022-

03/UN%20Model_2021.pdf; accessed on 5th August, 2022 

http://www.oecd.org/ctp/beps-2015-final-reports.htm
https://www.un.org/development/desa/financing/sites/www.un.org.development.desa.financing/files/2022-03/UN%20Model_2021.pdf
https://www.un.org/development/desa/financing/sites/www.un.org.development.desa.financing/files/2022-03/UN%20Model_2021.pdf
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teaching services.15 These examples of ADS must satisfy the condition in article 12B (5) of the 

UN Model (2021).16 The pros and cons of the adequacy, or lack thereof, of this definition are not 

within the scope nor subject of this paper. 

 

5. Multi National Enterprise (MNE) 

One of the definitions for MNE is by the OECD17, as follows:- 

 

“…These usually comprise companies or other entities established in more than one country and so linked that 

they may co-ordinate their operations in various ways. While one or more of these entities may be able to exercise 

a significant influence over the activities of others, their degree of autonomy within the enterprise may vary widely 

from one multinational enterprise to another.” 

 

 

II. THE RATIONALE FOR THIS PAPER 

 

A. Who is affected by Digitalisation of the Economy? 

As already hinted, digitalisation of the economy is an emerging issue of concern both the 

developed18 and developing country.19 The on-going works of the OECD are evidence in itself that 

even the developed country faces challenges in curbing BEPS arising from the digitalisation of the 

economy20.  

 

B. The Main Issue For Discussion in the Paper 

                                                           
15 See article 12B(6) of the UN Model (2021) for the details. See also UN Tax Committee, Tax consequences of the digitalized economy – issues of 

relevance for developing countries (E/C.18/2021/CRP.1) paras. 57 and 58 (6 Apr. 2021), available at www.un.org/development/desa/financing/sites/ 

www.un.org.development.desa.financing/files/2021-04/CITCM%2022%20CRP.1_Digitalization%206%20April%202021.pdf (accessed 19 Apr. 

2021) 
16 Para. 57 UN Model: Commentary on Article 12B (2021). 

 
17 See Article on The OECD Guidelines for the Taxation of MNEs, at https://biac.org/wp-content/uploads/2015/06/FIN-15-06-GUIDELINES-

BROCHURE.pdf 
18 As proven by the work of the OECD BEPS Action of 2015 relating to taxation of the digital economy, 2015 that is also referred to in the sections 

that follow. 
19 As proven by work by the United Nations Tax Committee that introduced Article 21B in 2021 where there is introduced model provisions for 

the taxation of Automated Digital Services (ADS), do as well as that of the OECD BEPS Action relating to taxation of the digital economy, is also 

referred to in the sections that follow. 

  
20 See OECD Report on the taxation of the digital economy Action 1 of the OECD Action Plan on BEPS 

http://www.un.org/development/desa/financing/sites/www.un.org.development.desa.financing/files/2021-04/CITCM%2022%20CRP.1_Digitalization%206%20April%202021.pdf
http://www.un.org/development/desa/financing/sites/www.un.org.development.desa.financing/files/2021-04/CITCM%2022%20CRP.1_Digitalization%206%20April%202021.pdf
http://www.un.org/development/desa/financing/sites/www.un.org.development.desa.financing/files/2021-04/CITCM%2022%20CRP.1_Digitalization%206%20April%202021.pdf


Anthony Chiletso Chungu (Republic of Malawi): Protecting the Tax Base of Developing Countries in Africa through Taxation of Automated 

Digital Services of MNEs: An Exercise in Futility? Africa Bar Association; Annual Conference- Paper, August, 2022. 

v | P a g e  
 

The question that remains is, if the developed country, with its high network and ICT infrastructure 

and expertise, is still grappling with how to combat BEPS arising from the taxation of the digital 

economy, what more with the developing country in Africa and other continents? Is it not high 

time that the developing country firstly concentrated on the capacity and enforcement challenges 

of base eroding portfolios and technical concepts; such as, Transfer Pricing, Principle Purpose; 

Tax Havens; Taxation of Telecommunication MNEs; Beneficial Ownership and Treaty Shopping?  

 

Is it not about time the developing country devoted more energy and resources in counteracting 

tax avoidance by MNEs through base eroding portfolios such interest, rent, royalties, capital gains 

and management fees? Is it the right time to strategise and operationalise policies on taxation of 

the digital economy when the developing country is still recovering from the global effects of the 

Covid-19 pandemic;21 or indeed those from the Russia-Ukraine war22? These, and many more 

questions are the rationale behind this paper; namely, whether efforts by the developing country to 

introduce taxation of the digital economy would be like chasing the wind. Alternatively, whether 

efforts to tax automated digital services by the developing country, in Africa and other continents, 

would be a castle in the air; an excise in futility. 

 

III. RESEARCH FINDINGS: HOW DOES DIGITALISATION OF 

THE ECONOMY AFFECTS ALLOCATION OF INCOME? 

The issues associated with the digital economy are broadly four. They are issues of concern to both 

developed and developing countries, in order to protect their respective tax bases. 

 

Firstly, digitalization of the economy has made it possible to have significant market penetration 

by an MNE into a developing country without creating taxable presence in form of a Permanent 

                                                           
21 Refer to the history of the Covid-19 pandemic and its global effect at https://omjournal.org/PDF/ED-OMJ-D-20-00045%20(05C).pdf; accessed 

on 5th August, 2022. 
22 See article on implications of the war on the global economy at https://thedocs.worldbank.org/en/doc/5d903e848db1d1b83e0ec8f744e55570-

0350012021/related/Implications-of-the-War-in-Ukraine-for-the-Global-Economy.pdf; accessed on 5th August, 2022. 

https://omjournal.org/PDF/ED-OMJ-D-20-00045%20(05C).pdf
https://thedocs.worldbank.org/en/doc/5d903e848db1d1b83e0ec8f744e55570-0350012021/related/Implications-of-the-War-in-Ukraine-for-the-Global-Economy.pdf
https://thedocs.worldbank.org/en/doc/5d903e848db1d1b83e0ec8f744e55570-0350012021/related/Implications-of-the-War-in-Ukraine-for-the-Global-Economy.pdf


Anthony Chiletso Chungu (Republic of Malawi): Protecting the Tax Base of Developing Countries in Africa through Taxation of Automated 

Digital Services of MNEs: An Exercise in Futility? Africa Bar Association; Annual Conference- Paper, August, 2022. 

vi | P a g e  
 

Establishment. (PE)23  Consequently, the developing country is deprived of revenues from the 

traditional sales of goods that historically such a developing country benefited the right to tax 

under the existing rules or jurisdiction to tax. For example in the case of the African continent, 

research by the G20/OECD project, on tackling base erosion and profit shifting affecting the 

continent of Africa, with respect to taxation of the digital economy, 24 were to the effect that:- 

‘...as African economies become more digitalized, countries are increasingly concerned about the ensuing 

tax challenges. Digitalization enables multinational enterprises (MNEs) to carry out business in African 

countries with no or very limited physical presence in those countries. This impedes the establishment of 

taxing rights over the profits made by an MNE from the business activities it carried out in a specific African 

country; thus, rendering the nexus rule inefficient in protecting Africa’ s tax bases. It is important here to 

note that these business models go beyond social media platforms, search engines and online market places. 

In fact, digitalization affects the economy, especially the value chains of a wide range of businesses.’ 

 

Second, new forms of income have emerged, a creation from the ever-evolving business models 

through the use of ICT.25  For example, it is possible to observe consumer behavior of the market 

jurisdiction through the internet, through monitoring of digital traffic and sale the respective 

research findings to third parties. This sale will help the third party streamline and advance their 

marketing strategies. This activity is, by all standards, value adding. They question that remains 

is, is the respective Value Added Tax (VAT) paid? For instance, online advertisements, media 

streaming as well as the digitised business models such as social media platforms, online gaming 

or cloud computing. This on its own, produces a challenge as it is difficult to know whether digital 

traffic is being monitored, where, for what purpose and at what value.  This in itself is a tool to 

base erosion: as the value adding agent that analyses the data may be a resident of a totally different 

country from that of the source market; just as the MNE that enjoys fruits of the added value, from 

the revised market strategy.   

 

                                                           
23 G20 Report submitted Nara Monkam (African Tax Administration Forum, ATAF) Gamal Ibrahim (United Nations Economic Commission for 

Africa, UNECA), William Davis (United Nations Economic Commission for Africa, UNECA), Christian von Haldenwang (German Development 

Institute, DIE): Tax Challenges of Digitalization in Africa, Submitted on March 15, 2019 Revised on March 31, found at https://www.jica.go.jp/jica-

ri/publication/booksandreports/l75nbg000017wb6r-att/TF5_web_0603_0009.pdf accessed on 5th August, 2022. 
24 As above 

 
25 United Nations Handbook on Selected issues in protecting the Tax Base of Developing Countries (2nd Edition), United Nations, New York, 

Alexander Trepelkov, harry Tononi and Dominika Halka. Ed. P.21. 

  

https://www.jica.go.jp/jica-ri/publication/booksandreports/l75nbg000017wb6r-att/TF5_web_0603_0009.pdf
https://www.jica.go.jp/jica-ri/publication/booksandreports/l75nbg000017wb6r-att/TF5_web_0603_0009.pdf
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Third, there is a challenge as to how jurisdictions can characterise the income resulting from 

digitalized services26. For example, do we consider them as royalties, yet without the right to use 

an intellectual property?  Or, do we characterize them a business profits27 when there was no 

business PE in the source country?  Would it be fees for technical services, what if there is nothing 

technical but only the communication to buy online?  Would it be profits from independent 

personal service?  But where is this person that we cannot see? 

 

Finally, the flexibility provided by digitalization makes I possible for MNEs to centralise their 

functions in their preferred jurisdictions; often tax havens.  This would in the end be a vehicle for 

base-eroding payments from market jurisdiction.28 

IV. DETAILED DISCUSSION OF THE CHALLENGES VERSUS DECIDED 

CASES ASSOCIATED WITH DIGITALISATION OF THE ECONOMY AND 

BOOKS OF AUTHORITY 

 

A. Introductory Remarks 

Technological developments as well as the Information and Communication are increasingly 

important components in production that brings efficiency and effectiveness through profit 

maximization while using less resources and less time.  On the other hand, we cannot pay a blind 

eye to the obvious fact how this important aspect in business and production; namely ICT, has 

affected the traditional principles of international taxation. It is to the specific detailed discussion 

of the challenged hinted in the preceding section, as well as precedents of court decided cases, that 

discussion now must turn to. 

 

                                                           
26United Nations Handbook on Selected issues in protecting the Tax Base of Developing Countries (2nd Edition), United Nations, New York, 

Alexander Trepelkov, harry Tononi and Dominika Halka. Ed. P.21. 

  
27 See Article 7 of the UN and OECD DTA Models 

 
28United Nations Handbook on Selected issues in protecting the Tax Base of Developing Countries (2nd Edition), United Nations, New York, 

Alexander Trepelkov, harry Tononi and Dominika Halka. Ed. P.21. 
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1. Avoidance of Taxable Presence 

Firstly, the digital economy has brought what may be termed as “base cyberization”, 29through 

avoidance of taxable presence.30 The digital economy is a catalyst for the avoidance of traditional 

taxable presence in the source jurisdiction.  That way, it is possible to have a distribution structure 

using local sales can be substituted with a website that ends up selling the same product for direct 

delivery; be it Business to Business (B2B) or Business to Consumer (B2C).  

 

i. Evidence of weakened PE from Books of Authority 

The United Nations Handbook on Selected Issues in protecting the Tax Base of Developing 

Countries notes the following:- 

Before the advent of ICT, books were printed and sold as hard copies. It is possible to obtain electronic copies 

of books, now. Previously, the licensing of software was delivered by way of hard disks. Now, with only an 

internet connection, and just a web link and a click, a book can be downloaded and installed on a computer. 

The rise of 3D printing has the potential to provide manufactured goods, together with the licensing for local 

printing of goods, wherever the goods are needed.31 For instance, instead of importing a car spare part, a 

customer could buy a licence, and make the spare part where it is needed.32 

 

The result is the elimination of all the sales income from the domestic tax base.  The difficulty in administering 

taxation of online sales and delivery to individual personal consumers, market it worse in that the potential 

VAT and income tax is also lost as individuals may not be registered as withholding agents nor may they 

have incentives to withhold and pay the respective taxes. 

 

Likewise, there are also instances where a source country presence, such as office, may be maintained, but 

only for digitalization of the economy, to have only a building remaining by making the functions, formerly 

                                                           
29 United Nations Handbook on selected Issues in protecting the Tax Base of Developing countries, 2nd Ed. New York 2017 – Alexander Trepelkov, 

harry Tononi and Dominika Halka. P.21. 
30 As above 

31 J. Mpoha, Article 12B of the UN Model (2021): A Simplified Solution for Developing Countries to Tax Income from the Digital Economy?, 76 

Bull. Intl. 

Taxn. 5 (2022), Journal Articles & Opinion Pieces IBFD (accessed 4 May 2022). 

 
32 Mpoha, J, as in the preceding note 
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executed by the source country’s office, transformed into functions performed offshore; hence the description 

“base cyberization”33.  The net effect will be that the tax base of the source country will be eroded as that 

was previously captured by traditional jurisdictional concepts, has now been converted to “cyber” 

transaction that end up not being taxed.34  

 

ii. Evidence of Weakened PE from Comparable Decided 

Cases 

The weakened role of PEs can be illustrated by the decision of the Indian Income Tax Appellate 

Tribunal (ITAT) in the case of Right Florists Private Limited (2013).35 The taxpayer was a 

company that was tax resident in India and was engaged in the business of selling flowers. In order 

to create or expand its business, the company advertised on Google, Yahoo and other search engine 

platforms. In this process, the company incurred expenses in relation to advertising on the search 

engine platforms. 

 

The company did not withhold tax on the payments made in relation to online advertising services, 

as there was no PE in India. However, the Indian tax authorities argued that the taxpayer should 

have withheld a tax on the payments in question. The ITAT held in favour of the taxpayer to the 

effect that, as there was no PE, the income was not taxable in India because the webhosting was 

located outside India. 

 

We find another comparable case authority in Google Ireland Limited (2017),36 which was 

decided by the French Tribunal Administratif (Administrative Court, TA) Paris. The facts of the 

case were that Google Ireland was company tax resident in Ireland, which had a subsidiary in 

France, Google SARL France. Google Ireland provided online advertising space to different 

advertisers by way of two business models. First, the online sales model, whereby advertisers could 

                                                           
33 United Nations Handbook on selected Issues in protecting the Tax Base of Developing countries, 2nd Ed. New York 2017 – Alexander Trepelkov, 

harry Tononi and Dominika Halka. P. 21 
34.21. As above. 

35 IN: ITAT Kolkata, 12 Apr. 2013, Right Florists Pvt Ltd v. ITO, Case No. ITA No. 1336/Kol/2011, Case Law IBFD. 
36 FR: TA Paris, 12 July 2017, Google Ireland Ltd. v. Ministre de l’Economie, des Finances et de l’Industrie (2017) Paris, Case No. 1505178/1-1, 

Case Law 

IBFD. 

 

https://research.ibfd.org/#/doc?url=/linkresolver/static/cl_in_2013_04_12_2%23cl_in_2013_04_12_2
https://research.ibfd.org/#/doc?url=/linkresolver/static/cl_fr_2017_07_12_1%23cl_fr_2017_07_12_1
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manage their own online activities without the help of Google. Second, through a direct sales 

model, whereby Google provided commercial support and account management services on behalf 

of their clients.  

 

The French tax authorities assessed Google Ireland on the basis that it had a dependent agent PE 

in France, based on the activities which Google SARL France was undertaking in France. As part 

of the marketing and sales agreement, Google France was required, among other things, to market 

Google online activities and to demonstrate the same to potential customers as well as contributing 

towards market and strategic analysis. The services provided by Google France to Google Ireland 

were remunerated on a cost-plus basis at 8% profit markup. In its decision, the TA concluded that 

there was no dependent agency PE in France, and that Google France had no express written 

authority to conclude contracts with clients in France and, in fact, was not a party to the contracts. 

The contracts were always between clients in France and Google Ireland. Accordingly, the tax 

assessments raised by the tax authorities were struck down. The case demonstrates that Google 

Ireland could provide services in France and generate income in France; however, since the 

existence of a PE could not be established, no profits could be allocated to France. 

 

iii. Possible Solution to Cure the Weakened PE so as to Protect the 

Base 

The digitalization of the economy means it erodes the traditional presence test in international 

taxation.  For example, traditionally most countries use the 183 day presence test.  However, the 

provision of online business makes it possible to attain the same results; business outcomes, in less 

time than the 183 day without attending to and adjusting this 183 day test, it would be akin to 

aiding and abetting base erosion and profit shifting of the possibly already shrinking economy of 

the developing country from the effect of factors like Covid-19 pandemic; the 2022 Ukraine-

Russia war. It would be aiding and abetting the lack of capacity and expertise that is necessary for 

curbing avoidance, through base eroding payments by MNEs using portfolios like interest, rent, 

royalties, capital gains, Transfer Pricing as well as management fees, to mention but a few.37 

                                                           
37 See United Nations Handbook on selected Issues in protecting the Tax Base of Developing countries, 2nd Ed. New York 2017 – Alexander 

Trepelkov, harry Tononi and Dominika Halka. 
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In other words, the digital presence of an MNE, despite the intangibility and ability to trace the 

presence day in aggregate, may need to be considered as a virtual PE- based on the existence of 

automated digital services that are significantly present in the source country. 

 

2. Income characterization 

Apart from the issue of taxable presence, the existence of ICT has raised issues as to the appropriate 

characterization of particular items of income that result from digital access to the goods or 

services involved.  

 

i. Evidence of Difficulty in Income Characterisation from Books 

of Authority 

The United Nations Handbook on selected Issues in protecting the Tax Base of Developing 

countries  

‘Thus, the traditional sale of goods can be transformed into a licence for downloading a digital file or a 

manufacturing activity can be carried out digitally through “3D printing.38” The rise of 3D printing has the 

potential to provide manufactured goods, together with the licensing for local printing of goods, wherever 

the goods are needed.39 For instance, instead of importing a car spare part, a customer could buy a licence, 

and make the spare part where it is needed.40 Utilization of “cloud” transactions raised similar questions of 

characterization.  In some cases, it might be possible to treat such situations as involving royalties or rentals, 

thus typically giving taxing jurisdiction to those countries that follow the United Nations Model Convention’s 

approach to royalties.  

 

ii. Comparable Precedents from Decided Cases on Income 

Characterization 

                                                           
38 United Nations Handbook on selected Issues in protecting the Tax Base of Developing countries, 2nd Ed. New York 2017 – Alexander Trepelkov, 

harry Tononi and Dominika Halka. 
39Jinyan Li, Protecting the tax base in a digital economy, in United Nations Handbook on Selected Issues in Protecting the Tax Base of Developing 

Countries 2nd edn., ch. VIII, para. 3.4 (A. Trepelkov, H. Tonino & D. Halka eds., UN 2017), available at www.un.org/esa/ffd/wp-

content/uploads/2017/08/handbook-tax- base-second-edition.pdf (accessed 2 April 2021) [hereinafter the United Nations Handbook]. 

  
40 As above 

http://www.un.org/esa/ffd/wp-content/uploads/2017/08/handbook-tax-base-second-edition.pdf
http://www.un.org/esa/ffd/wp-content/uploads/2017/08/handbook-tax-base-second-edition.pdf
http://www.un.org/esa/ffd/wp-content/uploads/2017/08/handbook-tax-base-second-edition.pdf
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The Indian case of Google India Private Limited (2017)41 is relevant here in terms of the 

challenges involving income classification. The facts were that Google India Pvt. Ltd. entered into 

an agreement with Google Ireland, whereby the company in India was appointed as a non-

exclusive distributor of the Google AdWords program in India. Google India Pvt. Ltd then resold 

the advertising space it obtained from Google Ireland to customers in India. The taxpayer did not 

withhold any tax on the payments made to Google Ireland because the company thought that the 

payments were not royalties, as the recipient did not have any IP in respect of the maintenance of 

the site and the infrastructure for the service was done outside India.  

 

The Tax Authority argued that the services provided gave rise to royalty payments because the 

taxpayer in India bought the distribution and marketing rights and a licence to use google search 

engine to provide services to clients in India. The ITAT held in favour of the tax authorities in this 

matter. The ITAT’s decision can be questioned, as it was not clear whether the service provided 

could be regarded as an automated service or technical service because the back-up service and all 

of the relevant algorithms were provided outside India. In this context, it is not clear whether 

Google India Private Limited had the capacity to exploit or provide the services without the support 

of Google Ireland. 

 

3. Flexibility as a lubricant for BEPS 

 

i. Book of Authority 

Finally The United National Handbook on selected Issues in protecting the Tax Base of Developing 

countries, says as follows:  

“The flexibility provided by digitalization makes it possible for MNEs to centralise their 

functions in their preferred jurisdictions; often tax havens. This would in the end be a 

vehicle for base-eroding payments from market jurisdiction. The flexibility of ICT based 

transactions are a potential lubricant for the opaqueness of treaty shopping let alone 

                                                           
41IN: ITAT Bengaluru, 23 Oct. 2017, Google India Pvt. Ltd. v. Addl. CIT, Case No. IT(TP)A Nos. 1511 to 1518/Bang/2013, Case Law IBFD. 

 

https://research.ibfd.org/#/doc?url=/linkresolver/static/cl_fr_2017_07_12_1%23cl_fr_2017_07_12_1


Anthony Chiletso Chungu (Republic of Malawi): Protecting the Tax Base of Developing Countries in Africa through Taxation of Automated 

Digital Services of MNEs: An Exercise in Futility? Africa Bar Association; Annual Conference- Paper, August, 2022. 

xiii | P a g e  
 

beneficial owners with the net effect of eroding revenue from the market jurisdiction part 

of which is the developing country, which is already vulnerable. 

 

V. THE REASONA FOR AND AGAINST TAXATION OF THE 

DIGITAL ECONOMY 

 

A. Introductory Remarks 

For every policy direction taken, there are risks associated. In the present case, the risk is revenue 

leakage versus the cost of collecting that revenue considered lost. The first part of this section 

addresses the technical risks. Thereafter, we will discuss the advantages for taxation of the digital 

economy. This will help in the assessment of where the balance of convenience lies, as discussed 

in the part that follows. This section will be an enabler to dealing with the issue whether advantages 

of taxing the digital economy by a developing state would outweigh the risks. 

 

1. The Cons: Risks Associated with Operationalisation the domestic law 

so as to tax the Digital economy 

 

i. Potential Disservice to FDI- Gross Taxation may Tax Loss 

Having ADS domestic law may act as a disservice to efforts towards FDI attraction.  In cases 

where the applicable mode is based on gross profit made from the respective source country, it 

may scare away potential investors as gross approach does not consider factors affecting the 

economic cycle; of either a boom, or a bust.  What will matter is whether there is gross revenue.  

That way, the net effect of the MNEs real profitability is potentially neglected.  That in itself, is 

recipe for scaring away current as well as potential foreign investors. It would scare away ADS 

business that operate on net-profitability policy, in their respective businesses.  

 

ii. Requires Huge Investment 
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The other disadvantage is the heavy investment in ICT, human resources and infrastructure that is 

required to keep up with the demands of the ever-evolving digitalized economy.  In terms of human 

resource, such specialized areas if forensic audit, forensic investigations, prosecution and 

defending to court matters will require continuous training to keep up with the demands of ever-

changing digitalized economy.  In terms of infrastructure, and audits, investigations and the like 

would require the said skilled human resource to have sophisticated platforms such as forensic 

laboratories and the like. All this so as fully keep up with the demands of the digital economy.  All 

these resources, require huge investments, if positive results are expected.  For example, forensic 

investigations of fraudulent payments, allegedly paid through virtual currencies.  

 

iii. Taxing due to the Ever-Evolving Nature 

The other taxing factor is that digital economy is constantly changing and thus requires 

constant/recurring update to systems and training to human personnel, so as to keep up with the 

pace. 

iv. Potential Conflict of Laws- Non-Recognition versus Mutual 

Assistance 

ADS may involve other aspects which may not be legally recognized as part of legally accepted 

modes of transacting, in the other contracting state for example; payment through virtual 

currencies. This may cause challenges in terms of enforcement where there is need for exchange 

of information between the source and resident country.  There would be issues as to whether a 

country can legally provide information from a platform that its respective domestic is not 

recognized as a means of transacting, like where the law is mute or where the law illegalizes, the 

outcome would not be pleasant where the other party recognizes existence of the respective ADS. 

 

v. Lack of Certainty of Revenue Collection B2B 

Where the transactions are Business to Business (B2B), the taxes may easily be withheld and paid; 

On the other hand, where the ADS is Business to (individual) Consumer (B2C), the respective 
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consumer may not have enough inventive to traceability and respective for failure to enforce may 

produce difficulties.  The numbers involved also matter; individual consumers may be many to 

trace; and may be once-off transactions, unlike business to business transaction which may have 

other commitments they require tax clearance certificate, part of which may include that of ADS 

tax payment. 

 

2. The Advantages: Reasons for the Operationalisation of Domestic law 

For Taxation of the Digital economy 

 

i. Digitalisation is here to Stay 

The starting point to answer whether proposing taxation of income derived from the digital 

economy would be ideal for the developing country is from the fact that digitalization is here to 

stay, in perpetuity. The data from the digital economy is as much of a key factor of production as 

the human resource and other traditionally factors of production. Digitalisation constantly brings 

the desired business efficiency and effectiveness through collection, processing, analysing and 

storage of data, among others. Proof that digitalisation is here to stay may be drawn from the 

research findings by the G20/OECD project on tackling base erosion and profit shifting42 which 

shows an increase in the uptake by Africa, as follows:- 

“…. African countries often report that they consider the current nexus and profits allocation rules 

are weighted too heavily in favor of the residence jurisdiction to the detriment of the source 

(African) jurisdiction. Such business models with these associated challenges are becoming more 

and more prevalent in Africa and this is largely explained, among others, by the following factors:  

 ‘The continent is a huge consumer of e-commerce and global telephony.’ 

 ‘There is a substantial development in ICT infrastructure and increase in internet 

penetration in Africa. According to the ITU statistical dataset (2017), internet 

                                                           
42 As above: G20 Report submitted by Nara Monkam (African Tax Administration Forum, ATAF) Gamal Ibrahim (United Nations Economic 

Commission for Africa, UNECA), William Davis (United Nations Economic Commission for Africa, UNECA), Christian von Haldenwang 

(German Development Institute, DIE): Tax Challenges of Digitalization in Africa, Submitted on March 15, 2019 Revised on March 31, found at 

https://www.jica.go.jp/jica-ri/publication/booksandreports/l75nbg000017wb6r-att/TF5_web_0603_0009.pdf accessed on 5th August, 2022. 

 

 

https://www.jica.go.jp/jica-ri/publication/booksandreports/l75nbg000017wb6r-att/TF5_web_0603_0009.pdf
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penetration reached 21.8% by end of 2017 from just 6.7% in 2010 mainly due to 

rapidly increasingly mobile penetration. According to the ITU 2018 global and 

regional ICT estimates, of all regions, Africa experienced the strongest growth in 

the number of people using the internet, with the percentage increasing from 2.1% 

in 2005 to 24.4% in 2018 (ITU, 2018).’ ” 

 

With these statistics, the only logical conclusion digitalisation of the economy is here to stay. 

Covid-19 inevitably resulted in an exponential increase in the consumption of the automated digital 

services, even in Africa, due to the Covid-19 social distancing measures.   

 

ii. Non-Taxation Will Make the Donee, a Donate to the ‘Donor’ 

If digitalization of the economy is here to stay, and if a developing country does not make 

deliberate efforts to protect the respective tax base of income arising from the digitalised economy, 

it will technically end up donating its own produced revenue, perpetually. The developing country 

will technically donate revenue held in an offshore account of that MNE, there by sponsoring the 

development of another country that technically did not participate in the production of the 

respective income. We are talking of income to MNEs that has traditionally been taxed by source 

states and meant for rehabilitation of that dilapidated road; of buying medicine for that poor citizen 

in the deep rural area; of providing clean and safe water; of paying for that health vaccine and of 

providing a secure home, in form of police and food, to its people. All this potential benefit would 

be eroded from the weakened role of PE; from the difficulty in characterization; and, the flexibility 

to relocate to tax haven, sponsored by digitalization of the economy.  

 

iii. Non-Taxation Equals Aiding and Abetting Lack of Funding for 

Social Amenities 

If digitalization of the economy is here to stay, each passing day MNEs will be geared towards 

creating digitalised business models that reduce their costs of production of goods and services, 

on one hand. On other hand, there shall always be a constantly-increasing demand for provision 
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of various social amenities if a developing country’s goal is to be considered developed, one day. 

Where will the developing country get the deficit from, if it does not step up so as to continue 

taxing the services that have mutated? Non-taxation of the digitalised economy, over income that 

was traditionally taxed, will inevitably mean creation of an increasingly constant gap in the tax 

base that, traditionally, used to finance the said social amenities.  

 

iv. Unfair shifting of the tax-paying burden 

Non-taxation of the digital economy also means shifting of the tax-paying burden from the large 

taxpayers, part of which include the MNEs to the rest of the population of the source country, most 

of which are already overburdened with poverty. This is because the developing country has 

traditionally had in similar services provided by the MNEs, including any potential new income 

streams that may arise out of convenience that digitalization brings, yet, get externalized, untaxed, 

at source. Just think of the music and movie industry. Where are those music and film stores, with 

physical copies, those that we used to tax, physically? Has mankind stopped producing music, 

movies? Has consumption of the same stopped? Were people not paying then? Are they not paying, 

in order to enjoy the same kind of art? Where is the platform now? Who enjoys the benefits of the 

monetary value, paid? 

 

v. There is Positive in the Constant Evolving Nature of Digitalisation 

The digital economy evolves so as to suit the changing times as well as to bring convince to the 

user and consumer. That is why digitalisation gradually evolves since time immemorial. In fact, 

as this paper was written and as you read this paper, some MNE, somewhere, is developing an 

automated digital model that will be a source of revenue, across jurisdictions. Convenience even 

for the developing country consumer to get cheaper and reliable service, through digitalisation.  

This includes the e-tax systems that bring convenience to both the taxpayer and the tax authority.43 

 

                                                           
43 For example in Malawi and most countries use the Automated Systems For Customs Data in managing the Harmonised System Code by the 

WCO- also known as the Tariff Book; the e-payment systems; the Integrated System for Tax Administration; to name but a few. They all are 

there so as to make cost of collection less than the collected taxes.  
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vi. Unique Features: Loss from Ability to Transact Beyond 

Boarders Without Physical Presence 

The recent changes have made it possible for penetration to any market, without physical presence; 

hence an effect on the tax base of the market source. For example, without the traditional 

registration process, with the offices of the respective State’s Registrar General or its equivalent, 

advancement in ICT have made it possible for penetration to any market, without physical 

presence. The online market does not depend on traditional registration with the market 

jurisdiction yet it takes with it revenue that would other have been taxed, but for the digitalization.  

 

Likewise, the traditional UBO, PE and PPT tests may not be able to capture the digital world, yet 

they are inevitable components of economic development to all nations. Digitalisation has the 

potential of making the MNE to have no permanent structures that would compel them to stay in 

one country of residence as some of the assets may be held virtually; hence, easy to shift residence. 

It would there be difficult to rely much on DTAs as the MNE would easily move out of any country 

of residence. 

 

Dilution of the PE technically means dilution of infrastructural development that may come with 

physical presence of the PE through FDI. It also entails dilution of the potential Corporate Social 

Responsibility (CSR), not to mention the potential erosion of the VAT base as the individual 

taxpayer may be difficult to trace; let also, might not have attained the requisite VAT threshold 

under domestic law, the incentive to withhold. This leakage, needs to be sealed. The only tool is 

the law itself. 

 

viii. History as The Best Teacher 

In 2015, the world saw tangible reaction to the effects of digitalization of the economy on taxation 

of MNEs through developments in the OECD/G20 Base Erosion and Profit Shifting (BEPS) 
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Project; namely, the Final Action Reports of 2015 that introduced the Final Report on Action 144 

on addressing tax challenges of the digital economy. Other developing countries, such as Italy, 

introduced Digital Services Tax (DST) in 2019, now subject to rollback so as not to cause friction 

with the regional regulation of the Inclusive Framework to which they belong. Another example 

is India introduced an equalization levy in 2016 (revised in 2020) and France introduced DST in 

2020, all aimed at taxation of income derived from the digital economy. Logically, the developed 

country surely knows the value of source revenue that is at stake of erosion.  

 

The developing country is an inevitable market and hence a source of income to MNEs in the 

digital economy. The question that remains is, if developed countries are protecting their tax base 

through taxation of digital services, what more with the developing country that has a higher 

demand for provision of basic social amenities?  If the developed countries started their work over 

7 years ago and now with the tangible Pillars  for  apportioning income to MNEs that is attributable 

to digitalization of the economy. Considering the time taken, if the developing country does not 

embark on efforts to strengthen the existing framework or indeed to promulgate one that ensures 

taxation of the income derived from the digitalized economy, it will but only demand for policy 

and law reform a need that will for sure have to be met, one day. 

 

Further, and linked to the fact that digitalization is here to stay and that we have to ma best ways 

on how to protect source revenue of the digitalized market, comes from the recent work that came 

out of the 22nd Session of the UN Committee of Experts on International Cooperation in Tax 

Matters (the “UN Tax Committee”), which took place between 19 and 28 April 202145 the UN Tax 

Committee adopted a proposal to approve the new article 12B of the UN Model (2021)46 together 

with the related Commentary on Article 12B in the UN Model (2021).47 Article 12B of the UN 

                                                           
44 OECD, Action 1 Final Report 2015 – Addressing the Tax Challenges of the Digital Economy (OECD 2015), Primary Sources IBFD. 

 
45 UN, Department of Economic and Social Affairs, 22nd Session of the Committee of Experts on International Cooperation in Tax Matters (19 

Apr. 2021-28 Apr, 2021), available at www.un.org/development/desa/financing/events/22nd-session-committee-experts-international-cooperation-

tax-matters (accessed 12 May 2021). 

 
46 UN Model Double Taxation Convention between Developed and Developing Countries art. 12B (1 Jan. 2021). See also UN – UN Releases Model 

Tax Convention 2021 (4 Apr. 2022), News IBFD. 

 
47 UN Model Double Taxation Convention between Developed and Developing Countries: Commentary on Article 12B (1 Jan. 2021). See also UN 

Releases 

 

https://research.ibfd.org/#/doc?url=/linkresolver/static/oecd_beps_action_1_final_report_2015%23oecd_beps_action_1_final_report_2015
http://www.un.org/development/desa/financing/events/22nd-session-committee-experts-international-cooperation-tax-matters
http://www.un.org/development/desa/financing/events/22nd-session-committee-experts-international-cooperation-tax-matters
https://research.ibfd.org/#/doc?url=/linkresolver/static/tns_2022-04-04_u2_1%23tns_2022-04-04_u2_1
https://research.ibfd.org/#/doc?url=/linkresolver/static/tns_2022-04-04_u2_1%23tns_2022-04-04_u2_1
https://research.ibfd.org/#/doc?url=/linkresolver/static/tns_2022-04-04_u2_1%23tns_2022-04-04_u2_1
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Model (2021) has been touted as a simplified solution for developing countries to tax income that 

is derived from the digital economy.48 The question that remains is, if the international 

authoritative tax community is vouching for enablers in the respective DTA models, why should 

the developing state fail to ride with the tide so as to continue benefitting from the revenue it has 

traditionally benefitted from but for the absence of physical presence that has come from 

digitalization? Our own regional organisations; such as the African Tax Forum (ATAF) as well as 

the Southern African Development Community (SADC) good work by conducting specified 

research and updating respective  DTA models is work that  can also not be left, without being 

commended. 

 

IX. WHERE DOES THE BALANCE OF CONVENIENCE: 

TAXING OR TAXATION OF THE DIGITAL ECONOMY 

BY A DEVELOPING COUNTRY? 

 

A. Introductory Remarks 

Having analysed the advantages and disadvantages, where does the Balance of Convenience: 

Taxing or Taxation of the Digital Economy by a Developing Country? This section will address 

the key issues on where the balance of convenience tilts; namely, whether the developing country 

should consider Taxing or Taxation of the Digital Economy by a Developing Country or it should 

wait and watch? This section will firstly show where the balance lies; then it will proceed to 

address the proposed solution by discussing the legal and economic justification of the same.  

 

B. Where does the Balance of Convenience lie? 

In order to assess where the balance of convenience lies, some questions that are key, include the 

following; namely, can the failure to introduce a tax system that taxes of automated digital services 

                                                           
48 See J. Mpoha, Article 12B of the UN Model (2021): A Simplified Solution for Developing Countries to Tax Income from the Digital 
Economy?, 76 Bull. Intl.Taxn. 5 (2022), Journal Articles & Opinion Pieces IBFD  (accessed 4 May 2022) Adv. LLM International Tax 

Law, Msc Energy Finance and Associate-Africa and Middle East, IBFD. The author can be contacted atJ.Mpoha@ibfd.org or 

johnmpoha@gmail.com. This article is based on the author’s LLM thesis for the Universiteit van Amsterdam (University of Amsterdam, 

UvA)/IBFD Program, academic year 2020/21. 

 

mailto:Mpoha@ibfd.org
mailto:johnmpoha@gmail.com


Anthony Chiletso Chungu (Republic of Malawi): Protecting the Tax Base of Developing Countries in Africa through Taxation of Automated 

Digital Services of MNEs: An Exercise in Futility? Africa Bar Association; Annual Conference- Paper, August, 2022. 

xxi | P a g e  
 

provided by an MNE in the digital world lead to erosion of the tax base of a developing country?  

In other words, can the failure to introduce taxation of automated digital services technically be 

an indirect way under which a developing country can aid and abet the development of another 

country, from where an MNE providing ADS is resident; while the developing country’s own 

development stagnates?  If possible, can the developing country therefore be said to be a potential 

donor of revenue to other countries where such MNEs are resident; most of which are developed. 

Can the reasons for, outweigh the reasons against? The answer is in the affirmative. The 

advantages outweigh the disadvantages. It is always better to start now overcome the challenges 

now, than delay meeting the way of taxing the transforming economy that is already with us. 

 

X. THE SOLUTION TO DIGITALISATION OF THE 

ECONOMY 

A. What Is The Solution? 

The discussion in the preceding section shows taxation of the digital economy outweighs the 

disadvantage. Therefore, as will be discussed in the sections below, and as hinted in the preceding 

sections, the solution lies in the enhancement or operationalisation policy and law for taxation 

of the digital economy. This section therefore discusses the reasons in support as well as those 

against enactment of specific domestic law so as to provide for the right to tax the digital economy. 

 

B. The Rationale In Support Of The Proposed Solution: 

Enacting Domestic and DTA Enablers 

The rationale is twofold; namely, based on the rules of interpretation of a taxing statute as well as 

the law as a tool for social engineering as explained in the section below. 

 

1. Rationale from on Point of Law 
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There are two main points of law in support. These are namely; human rights 

perspective as well as rules applicable for interpretation of taxing statutes. 

 

i. The General Rules of Interpreting a Taxing Statute 

The starting point is that a subject can only be taxed if the taxing statute clearly dictates as such. 

In the landmark case of Cape Brandy Syndicate v IRC, Rowlatt J. said the following:49 

 

…in a taxing Act, one has to look merely at what is clearly said. There is no room for any 

intendment. There is no equity about tax. There is no presumption as to tax. Nothing is to be 

read in, nothing is to be implied. One can only look fairy at the language used. 

The above statement has over the years been regularly cited with approval in both the House of 

Lords as well as the Privy Council. Indeed in WT Ramsay Ltd v. The King (HL),50 the Court here 

echoed Rowlatt J’s famous words as it went on to say: 

 

“A subject is only to be taxed on clear words, not on intendment or the ‘equity’ of an Act. 

Any taxing Act of Parliament is to be construed in accordance with this principle.”  

The Court went on to say: 

“What are the ‘clear words’ is to be ascertained on normal principles; these do not confine 

the Courts to literal interpretation. There may, indeed should, be considered the context 

and scheme of the relevant Act as a whole, and its purpose may, indeed should, be 

regarded.”  

Most of the domestic income tax statutes for the developing country were enacted way before the 

exponential growth in digitalization. Likewise, many such statutes contain the definition of taxable 

income to be that based on “source” principle and the PE test, in the case of MNEs. Further, much 

as such income source provisions might have been amended overtime, the same have not been 

amended so as to cover emerging automated digital transactions that prevail in the digital economy. 

                                                           
49 Cape Brandy Syndicate v IRC (1921) KB 64 

 
50 WT Ramsay Ltd v. The King (HL) (1946) AC 119 at p.140 
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The definition is thus restricted to the traditional physical establishments, attached to the territorial 

boundaries of the territory of the market country. It relates to the traditional tangible originating 

cause only51.  

 

Much as the various definitions of income liable to tax may have been amended overtime, the same 

often do not extend to clearly cover income arising from a source within the digital space where 

there is an intangible originating cause. This is part of what is obtaining in the Taxation Act for 

the Republic of Malawi52, an Act that came to force on 1st January, 1964 and saved by the Malawi 

Republic’s Constitution53 of 1994 as part of law applicable with respect to taxation of income 

sourced from within Malawi. This scenario also prevails in many developing countries. Therefore, 

with the strict interpretation of taxing statutes, per the authority in Cape Brandy Syndicate v IRC 

and the like, the wording of the current source provisions in most countries cannot be said to have 

intended the digital economy. In other words, without clearing enacting new provisions that 

include income whose originating cause is the intangible digital space even though it has not 

satisfied the PE physical presence test for such a number of days, such as automated digital 

services, the respective income would not be taxed, despite sourced from the market country.is the 

country in issue. Some of the key factors to inform the new test would be the ‘entry into the 

market’, ‘doing business’ and ‘getting the respective value’.  

 

ii. The Duty Not to Discriminate: Human Rights Perspective 

With the advent of human rights, it is trite law that every state is a duty bearer of upholding equality 

for all and this includes tax treatment54. Now, if similar players that traditionally provided the same 

service physically, were taxed, then why should the change of platform suspect that duty? All that 

is required is to create the enabling clear words that bring to the net, the new way of doing the 

                                                           
51 We find the perfect example under provisions of Section 11 and 27 of the Taxation Act of Malawi, Chapter 41:01 of the Laws of Malawi- as at 

the time of writing this paper, August, 2020  
52 Chapter 41:01 of the Laws of Malawi, as above 
53 Of 18 May 1994, that repealed the 1964 Constitution 
54 See the Universal Declaration of Human Rights at https://www.un.org/en/about-us/universal-declaration-of-human-rights; accessed on 5 

August, 2022. It requires equality of treatment of all subjects; and, tax or the residence test with respect to tax, or format or platform of carrying 

out an activity that brings income, are not an exemption. 

https://www.un.org/en/about-us/universal-declaration-of-human-rights
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same service, whose source of income is the same land and mankind resident in such particular 

state. 

 

The failure to take measures that leads to the enactment of the requisite laws, would not only be 

aiding and abetting unequal treatment of equals55, it would also be neglect of duty by the duty 

bearer, the State. It will in the end be aiding and abetting inequality, as the State, to which the 

MNE is resident would benefit from physical re-investment of the eroded revenue, while that of 

the source state that provided market, suffers. With its people even lacking safe water, ending up 

in dying from that curable disease.   

 

2. Rationale Based of the Law as a Tool for Socio-Economic 

engineering 

As has already been said, the law as a tool to social engineering, is a tool to protecting the tax base. 

Hence the need of the legal regime that acts as a vehicle for the operationalisation of the Policy on 

digital taxation.   

 

Firstly, where a permanent establishment ceases to exist by reason of having its function, assets 

and risks overtaken by the Parent Company that has transformed the reason of existence of the PE, 

on the automated digital platform. This way taxing the respective payment, would give the source 

country, tax revenue which would otherwise ended up in another jurisdiction where the MNE is 

resident or indeed that of the ultimate beneficial owner. 

 

Second, introduction of the right to tax ADS in domestic legislation as well as respective DTA is 

a tool to mobilizing domestic resources. Covid-19 already slowed global business and affected the 

economy, just as the Ukraine-Russia war of 2022. Taxing digital transactions tax may mitigate 

such effects.  For example, where MNEs finds it easy to enter and trade in multiple jurisdictions, 

                                                           
55 See Section 20 of the Malawi Constitution, of 18 May, 1994. 
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through the flexibility of ADS, some source states may benefit fruits of ADS of totally new 

business portfolio and income streams are currently not caught by the traditional physical presence 

source rules.  That way, introduction of ADS taxation will broaden the tax net. All this is key to 

Domestic Resource Mobilization (DRM) that in an engine for the national development and more 

certain and reliable than overreliance donor aid. This would relieve the donor, as they too live in 

the same global economy that has been affected by effects of Covid-19 as well those of the said 

war. 

Enactment of ADS domestic law also ensures elimination of double non-taxation.  Double non-

taxation in essence entails situations where an MNE takes advantage of the taxation right lacunae 

between two tax systems, ending up with the taxpayer not paying any tax, anywhere- be it the 

source or resident country.  The MNE takes advantage of lack of regulation that imposes tax on 

the respective income sourced from the digitalised platform. In the case of ADS, where there is no 

domestic law and mechanism requiring the payor to withhold and account for the respective ADS 

tax, it would be recipe of the double non-taxation, as the audits to do with ADS require high level 

expertise in view of the intangible nature of ADS, a daunting task; hence, more both in the source 

and resident country. 

 

Enacting ADS domestic law would ensure counteracting all the factors that would hinder payment 

of the respective taxes; before the payment is actually effected, through use of reciprocal 

digitalized systems and institutions.  

 

ADS law is also a tool to adopting and operationalizing international best practice on emerging 

issues of global concern.  For example, the OECD as well as other states around the world as well 

as the works of the United Nations and works of the OECD56 has proven that the issue of enactment 

of and regulation of ADS is an issue of global concern as it relates to Base Erosion and Profit 

Shifting.  If not addressed, ADS has the potential of perpetuating unequal distribution of wealth 

despite efforts taken by the respective jurisdictions in creating the said wealth.  In other words, 

without regulating ADS, while living in the digital economy is recipe for making other 

                                                           
56 Note 2 above 
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jurisdictions just a market economy but without affording the respective right to benefit from the 

fruits of its own produced income.  It would make the source country, an African developing 

country, which is one of the inevitable consumers, a silent donor to the development of other 

jurisdictions while its own stagnates; some of which, are the tax havens from where some of the 

MNEs are registered. 

 

Enacting ADS would also be a tool to operationalization of the intention enshrined in some of the 

authoritative models in international taxation; namely the works of the United Nations and OECD 

models on taxation of income.  In the case of the United Nations which is more relevant to the 

African nation, there was enacted in 2021 Article 12B of the United Nations Models on the Double 

Taxation Treaty on income.  That Article 12B aims at eliminating double taxation; eliminating 

double non-taxation as well as bringing stable revenue sources to the developing nation.  However, 

for there to be elimination of double taxation, elimination of double non-taxation; simplicity as 

well as stable revenues for the developing country, there has to exist domestic legislation that 

introduces the right to tax the ADS. 

 

As has been emphasized now and again, a DTA does not introduce tax to any contracting state; it 

only allocates the right to tax.  The right to tax can be allocated only where it exists in a domestic 

law.  It is therefore imperative for the contracting states to have the enabling provisions on ADS, 

in their respective domestic legislation before such a right can be claimed, as a treaty benefit.  In 

other words, the failure to enact the enabling domestic legislation, will but paint the respective 

treaty model, a white elephant. 

 

In the case of the OECD, they have the Pillar Once that regulates the respective attribution that is 

yet to be fully operationalized to the member states. In case of the developing country in Africa, 

the level of integration, exchange of information, ownership of the respective MNEs, it would be 

worthwhile to enact the unique ads that talks to the said factors. 
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Where there is no PE created, ADS domestic law is a cure to characterizing income that fails to 

qualify as a technical service (Art.12A); Royalties Art 1257 or fees for services by independent 

persons.  Thus, ADS domestic law would come to the rescue of income characterization and thus 

an important tool for protection of the tax base. 

Enacting specific domestic ADS legislation will present a chance to source countries to customize 

General Anti Avoidance Rules applicable and befitting the intangible nature of the ADS and the 

digital economy.  For example, thresholds how to determine beneficial ownership; thresholds for 

determining relationship for purposes of Transfer Pricing; Methods of Transfer Pricing for 

ensuring related enterprises trade at arm’s length; rules in relation to Transfer Pricing 

documentation and related issues. 

 

Transfer pricing being one of the major concerns of the developing country, as it is a tool to eroding 

the respective tax base of the source country, if non-arm’s length transactions are not adjusted so 

as to reflect how unrelated parties, guided by the invisible hand of supply and demand would have 

traded.  The customized rules would be key to protecting the source country’s base applicable to 

ADS. 

 

Enacting ADS domestic law would also be key in addressing some of the gaps that may be 

perceived from the authoritative international tax models.  For example, it is claimed that in the 

definition of Art.12B58 of United Nations Model, there is no definition of key phrases like 

“minimum human involvement” “services”, and “beneficial owner” among others, it would be a 

chance for domestic ADS legislation to cure such lacunae.  Likewise, it would also be a chance to 

address issue like “how does the state know or consider what would be regarded as minimum 

human interaction from the point of view of the source country since the expected human interact 

would happen in the other contracting state. 

 

                                                           
57 See note 8 above. 
58 As note 8 above 
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XI. HOW TO ENSURE THE PROPOSED DIGITAL POLICY AND 

TAX LAW DOES NOT TURN OUT AN EXCISE IN FUTILITY 

It is trite that if a tax system is to attain the desired positive results there are minimum qualities 

that such a system has to encompass.  In order to bring good performance, the domestic tax system 

will have to be characterised some of which include ease of administration; incentive 

compatibility59 neutrality; robustness to avoidance as well as stability;  

 

A. Ease of administration 

 

The design of a tax measure can promote administrative efficiency and minimize compliance 

costs60. Accordingly, a tax system can be said to be administrable if it is easy for taxpayers to 

comply with, and if the marginal cost of collection is less than the revenue collected. 

Administrability is also a criterion that promotes tax certainty for taxpayers, such that taxpayers 

would know how much tax to pay and when and how to pay the tax. 

 

 

B. Incentive Compatibility 

Incentive compatibility is necessary even in the digital tax law; that is, countries perceiving it to 

be in their own best interest to adopt a tax system without having to be coerced by others. 

 

C. Robustness to avoidance 

A tax system is said to be robust to avoidance when it cannot be easily circumvented. It should 

neither promote avoidance nor be prone to evasion. The choice of this criterion is motivated by 

the widespread condemnation of the current international tax system framework by the politicians, 

civil society, academia and tax experts.61 Although, the gross tax system may be viewed as easy 

                                                           
59 J. Mpoha, Article 12B of the UN Model (2021): A Simplified Solution for Developing Countries to Tax Income from the Digital 
Economy?, 76 Bull. Intl.Taxn. 5 (2022), Journal Articles & Opinion Pieces IBFD  (accessed 4 May 2022) Adv. LLM International Tax 

Law, Msc Energy Finance and Associate-Africa and Middle East, IBFD. The author can be contacted atJ.Mpoha@ibfd.org or 

johnmpoha@gmail.com. This article is based on the author’s LLM thesis for the Universiteit van Amsterdam (University of Amsterdam, 

UvA)/IBFD Program, academic year 2020/21. 
 
60   M.P. Devereux et al., Taxing Profit in Global Economy: A Report of the Oxford International Tax Group pp. 33-50 (Oxford U. Press 2021), available 
at https://oxfordtax.sbs.ox.ac.uk/files/tpiage-full-text-9780192535573pdf (accessed 13 May 2021). 
48. As note 51 Above 
61 As note 51, above 

mailto:Mpoha@ibfd.org
mailto:johnmpoha@gmail.com
https://oxfordtax.sbs.ox.ac.uk/files/tpiage-full-text-9780192535573pdf
https://oxfordtax.sbs.ox.ac.uk/files/tpiage-full-text-9780192535573pdf
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to apply, the nature of business in the digital economy gives rise to opportunities for tax avoidance. 

 

D. Neutrality 

 

A neutral digital tax system will be there when the respective domestic law provisions do not affect 

the behaviour of economic agents. Accordingly, in designing a domestic digital tax regime, there 

should be a deliberate decision should be made not to distort the economic behavior of indivuduals 

or legal entities. In other words, the proposed domestic digital tax/ADS policy and law, should not 

influence, in any way, the decision of the investor where to locate and the size of any investment.62 

 

E. Robustness to avoidance 

 

A tax system is said to be robust to avoidance when it cannot be easily circumvented. It should 

neither promote avoidance nor be prone to evasion. The choice of this criterion is motivated by 

the widespread condemnation of the current international tax system framework by the politicians, 

civil society, academia and tax experts63. Although, the gross tax system may be viewed as easy 

to apply, the nature of business in the digital economy gives rise to opportunities for tax avoidance. 

 

F. Stability 

This criterion examines whether a tax measure can provide stable revenues over a relatively long 

period. Generally, tax measures that do not focus on profitability of an entity are said to be stable, 

as they are not affected by business cycles. For instance, a tax on gross income is not dependent 

on whether an entity has realized a profit. Another perspective for a stable tax system is one that 

is not subject to frequent changes, i.e. there is a stable tax policy. Accordingly, stability can be 

viewed from the perspective of stable revenues and tax policies. 

 

 

                                                           
62 As above 
63 M.P. Devereux et al., Taxing Profit in Global Economy: A Report of the Oxford International Tax Group pp. 33-50 (Oxford U. Press 2021), available at 
https://oxfordtax.sbs.ox.ac.uk/files/tpiage-full-text-9780192535573pdf (accessed 13 May 2021). 

 

https://oxfordtax.sbs.ox.ac.uk/files/tpiage-full-text-9780192535573pdf
https://oxfordtax.sbs.ox.ac.uk/files/tpiage-full-text-9780192535573pdf
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XII. RECOMMENDATIONS 

A. The General Recommendation 

There is therefore need for the law to secure and prevent the erosion of the source country’s tax 

base. Some of the key areas are through enactment of domestic law that regulates taxation of digital 

services; thereafter, renegotiate various DTAs so as to eliminate double taxation or indeed double 

non-taxation of income arising out of automated digital services. Promulgation of digital tax 

responsive General Anti Avoidance Rules (GAAR)64 may also be a tool to protecting the base that 

would be eroded through digitalisation of the economy. They are all tools to protecting the tax 

base and unlawful shifting of profits, from the developing market country, to other jurisdictions. 

 

B. The Specific Recommendations 

From the discussion, this paper would like to recommend for the developing African country; and 

where applicable, the developed country, to adopt any of the 10-point recommendations, as 

follows:- 

1. Conduct further research so as to develop the respective customised policy as well 

as enacting tailor-made legislation that clearly brings ADS into the tax net; for 

example on:- 

a. how to broaden the scope of source so as to cover ADS, as fees for technical 

services, royalties or fees for services by independent persons may be 

insufficient; and, 

b. the taxing point and the originating cause to include where the payment is 

sourced and not only where the UBO or registration is at; for, some are 

resident in the cloud. Likewise, some payments mined in the cloud where 

there is no control of any central bank. 

                                                           
64 General Anti-Avoidance Rules both at domestic and treaty law 
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c. allocation of taxing rights in favour of market or source jurisdictions (based 

on sales), and measures that minimize or eliminate the profit-shifting 

strategies of multinational enterprises 

d. enhancing the legal regime of GAARs and SAARs tackling ADS. 

2. There is a need to strengthen regional and continental consultation and knowledge and 

information sharing, and to increase support for regional taxation organizations such as the 

African Tax Administration Forum (ATAF), which is a major representative in the 

International Framework on BEPS. 

3.  The respective States should take a stand on related issues as to whether or not to recognise 

virtual currencies as part of their legal tender; that way, we may cure issues to do with 

audits/investigations in the cloud where for example, companies traded in bit coin and 

related virtual currencies. The issue is, can a source State claim payment from a taxpayer 

of its equivalent when the source state, itself, does not recognise such mode of payments? 

Further, we may cure partitioned currency invoicing that may be a catalyst of evasion and 

avoidance. For example, some in Fiat another in virtual currency that is intangible. 

Recognition of virtual currency may be the first step towards counteracting effects of base 

erosion by the affected source state in the digital space. 

4. Encouraging multispectral approach to the originating cause approach. For example at 

licensing by the ministry responsible for ITC as well as the various Government Agents 

and stakeholders that are regulate as well as those that deal with Information and 

Communication Technology. For example, the MACRA65, in the case of Malawi and 

its equivalent bodies across Africa. 

5. Concluding and enforcing DTAs and CMAAs with exchange of information provisions as 

counterparts may have expertise and information that is key to protection of the respective 

tax base; for example, which sites are allowed; where are they resident; who owns them; 

who pays for the same; how much is paid periodically; in what form and the currency?  

                                                           
65 Malawi Communication Regulatory Authority, a Statutory Corporation in Malawi responsible for the regulation of ICT, established under the 

Communications Act Number 41 of 1998. 
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6. Conduct comprehensive research so as to decide whether and how to enhance DRM 

through ADS; for example, through enactment of distinct ADS legislation or by broadening 

the definition of income and taxable income so as to include ADS and showing its unique 

features and distinctiveness from F4TC or royalties; how they are an exception to the PE 

rules. 

7.  After ADS domestic law enactment, trigger enhanced review and renegotiation of existing 

DTA, especially with the developed counties, so as to introduce customised Article 12B of 

the UN model on taxation of income and avoidance of fiscal evasion. 

8.  Establishing specialized Digital Taxation Units (DTUs) within the various tax 

administrations sections that are responsible for international taxation; as well as respective 

Digital Revenue Units (DRU), under the Revenue Divisions that may be housed within the 

various ministries responsible for Finance.  One of the major continual challenges of most 

African countries is inadequate technical capacity and expertise on tax policy design, 

administration and enforcement.66 

9.  Mapping the low hanging fruits, for immediate execution, such as carrying out research 

and development of the customised Policy direction. 

10. Appreciating that it is better to start and learn, than learn the mistake of not starting now, 

while the tax base continues to get eroded. The OECD and UN have done their part of 

leading the way. The operationalisation key is with the member states. Is with us. 

 

XII. CONCLUSION 

A. Digitalisation of the economy is a driver of development. However, if left unchecked, 

through the lens of taxation so as to manage the allocation of the resultant income, the same 

digitalisation can lead to underdevelopment of the source countries through BEPS. The 

MNEs would take advantage of the gaps created by the weakened PE and characterisation 

rules, among others. Digital business models are not invented by chance. They are achieved 

out of innovation, hard work and focus. There is no need to rush, but there is need to guard 

                                                           
66 Article by Idris Ademuyiwa and Adedeji Adeniran:Assessing Digitalization and Data Governance Issues in Africa;  Centre for International 

Governance Innovation (2020), found on https://www.cigionline.org/documents/1767/no244_0.pdf -  accessed on 5th August, 2022. 
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against analysis paralysis. Analysis paralysis of the issue at hand, is, but a theft of 

opportunity of starting now. Of coordinating as Africa for a solution that will protect out 

tax base from erosion. It will take us, if our dream is to make a difference. 

 

B. History should also be the best teacher and reminder now, that, concepts like Transfer 

Pricing, BEPS; UBO in tax havens; Treaty shopping, were, at some points in history, not 

part of the domestic and international tax regulation. Their introduction into the regulation 

net was also coupled with fear and anxiety. Normal of change. They did not just come to 

be regulated by luck. It had to take effort and focus on policy direction, responsive law 

development as well as respective enforcement, in order to protect the base. We are still 

learning about the mentioned concepts. We are still refining the old text, using the lessons 

learnt, to date. For, the law evolves. This very approach, is the one that needs to be taken 

on ADS. For, there will be no point in time that ADS will pause its evolution, so as to wait 

for the source State to be ready. Let us let the law evolve with the nature of the economy 

we are dealing with. 

 

C. Therefore, introducing or enhancing taxation of the digital economy, is one of the ways to 

instituting a legacy of transparent and accountable government; for, for there to 

transparency and accountability of public resources, there firstly have to be the resources 

themselves. Public resources are mostly from taxes. Taxation of the digital world is one of 

funding the public purse. The digital economy and advancement in ICT are vital in 

economic development and are therefore with us, in perpetuity. It is therefore imperative 

that even the developing country, makes a policy direction over digital taxation; namely, 

promulgation or indeed enhancement of the legal regime for taxation of the digital 

economy. We cannot afford to postpone this reality forever, if we are to live a positive 

legacy, for generations to come. 

 


