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Framework of 
presentation

 Although the topic is broad the focus will be on common themes 
in common law arbitration such as:

 Role of the Courts 

 Third Party Funding 

 Emergency measures, etc.

 Focus will be on jurisdictions that have recently had important 
legislative changes such as Ghana, Nigeria and Sierra Leone but 
there are of course others.



The Role of 
Courts 
I of III

 Evolution of national court’s role in arbitration proceedings 
 Initial concerns about lack of understanding from courts about the 

independent nature of arbitration 

 Huge leaps in terms of relationship between courts and arbitral 
proceedings

 Courts are not an enemy to arbitration instead they go hand in hand. 
Before, during and after arbitral proceedings 



Role of the 
Courts 
Ghana 
II of III

 The Alternative Dispute Resolution Act 2010 (Act 798)  governs 
arbitration in Ghana and is based on the UNCITRAL Model Law.

 The Act gives a party to an agreement prescribing arbitration as the 
dispute resolution method the right to timeously ask the court to stay 
proceedings and refer the matter to arbitration

 In De Simone Ltd v Olam Ghana Ltd, the Supreme Court, the issue the 
court had to determine was at which point a party waived its right to 
ask for a referral to arbitration. The court held that once a statement 
of defence was filed to contest the case on its merits, the defendant 
had waived its right to ask for a referral to arbitration.

 High Court (Civil Procedure) (Amendment) Rules, 2020 (CI 133), courts 
are now required to ‘enquire from parties [at the time that issues are 
being set and agreed on for trial] if the parties are willing to attempt 
settlement of the case by alternative dispute resolution or other 
methods’, which includes arbitration.

 Ghana’s recent Land Act, 2020 (Act 1036) incorporates arbitration as a 
mandatory dispute resolution procedure in matters ‘concerning any 
land or interest in land’. This was the exclusive purview of the land 
courts so we are yet to really determine the advantages of this 
reform.



Role of the 
Courts 
Ghana 
III of III

 Enforcement

 the court will not grant leave to enforce an arbitral award if
 (1) the award has been annulled in the country in which the award 

was made;

 (2) the party against whom the award was made was not given 
sufficient notice to enable that party to present its case;

 (3) a party lacking legal capacity was not properly represented;

 (4) the award deals with issues not submitted to arbitration;

 or (5) the award contains a decision beyond the scope of the 
matters submitted for arbitration.





The Nigerian 
Arbitration 
Reform

 One of the most significant and recent reforms: Among other it 
includes:

 Electronic communication can now form an arbitration agreement if 
the information contained therein is accessible so as to be useable 
for subsequent reference.

 The default number of arbitrators where unspecified is now one (1) 
arbitrator.

 Reduction of scope of judicial review 

 Emergency arbitration is permissible where a party seeks urgent 
relief.

 Provisions on the issuance of interim measures of protection by 
Courts expressly included as well as recognition and enforcement of 
interim orders made by a Tribunal.

 Permits consolidation of arbitrations.

 Permits joinder of parties.

 Expressly codifies the recognition of foreign arbitral awards.

 Provides guidelines for the award of interest by a Tribunal where 
parties do not agree on interest.



Nigeria’s new 
arbitration law 
third party 
funding 

 The Nigeria Arbitration and Mediation Bill 2022 has some 
additional notable innovative provisions:

 It allows Third Party Funding in Nigeria-seated arbitrations and 
arbitration-related proceedings in any Nigerian court.

 the Bill makes Nigeria only the third jurisdiction to directly adopt 
such express legislation, following Singapore and Hong Kong in 2017  
recently joined by Sierra Leone.

 The guidelines provide that Basic information on the existence of 
the funding agreement, including the name and address of the 
funder, must be disclosed to the other parties, the arbitral tribunal 
and, where applicable, the arbitral institution. 

 This disclosure must be made at the commencement of the 
arbitration or immediately thereafter (if the funding agreement is 
signed after the arbitration has commenced).



Nigeria’s new 
arbitration law
emergency 
arbitration

 The Bill introduces a clear set of rules governing the process for 
appointing and challenging the appointment of an emergency 
arbitrator. Any decision of the emergency arbitrator shall be 
binding on the parties. 

 In addition, any decision of the emergency arbitrator shall cease to 
be binding if (i) decided by either the emergency arbitrator or the 
arbitral tribunal, (ii) upon the final arbitral award being rendered, (iii) 
upon the termination of the arbitration or (iv) if the arbitral tribunal 
is not constituted within 90 days from the date of the emergency 
arbitrator's decision.

 Finally, the Bill expressly reserves the right for parties to seek 
urgent interim measures directly from the courts, rather than the 
using the emergency arbitrator option offered by the Bill..



Nigeria’s new 
arbitration law
Review 
Tribunal

 The Bill also introduces the unusual concept of an award review 
tribunal (the "ART"), giving parties the option to specify in their 
arbitration agreement that awards made in arbitrations seated in 
Nigeria may be reviewed by a second arbitral tribunal. 

 once the ART has partially or wholly upheld an award, the award can 
only be set aside by a court on the limited grounds of arbitrability 
and / or public policy. 

 It remains to be seen if this advantage would be sufficient 
incentive for parties to include it in their arbitration agreement.



Sierra Leone’s 
new Law 

 The new Arbitration Act 2022, became law this past week and in 
addition to the domestication of the New York Convention, it 
addresses the concept of the seat of arbitration, makes provision 
for Third Party Funding and creates the Sierra Centre for 
International Arbitration with its own rules. 

 Cap 25 of the Laws of Sierra Leone 1960 is the oldest in the sub-
region, hence the need for reform.

 The Investment Promotions Act 2004 provides for arbitration 
under the UNCITRAL rules, in the event of a dispute between an 
investor and the Government of Sierra Leone. 

 The new Public Private Partnership Act 2014 also provides for 
international arbitration, in the event of a dispute between a 
contracting authority and a private partner.



Closing 
Remarks 

 The common trend for all countries highlighted is increased global 
competition. Improved ADR services mean:

 Economic advancement 

 Investor confidence 

 Judicial stability 

 Promotion of African seats of arbitration 

 Following global trends


