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The role of law in Africa Today. 

By Chief Charles A. Taku 

For me, the role of law generally in Africa today,  particularly what we have come to call 

the international rule of law, must must take into consideration, contemporary world challenges 

and their impact on the role of law in Africa. Some of these challenges arose from the so-called  

world peace, security and human rights Architecture which was put in place after the Second 

World War. It did not consider Africans as subjects of international law and did not foresee the 

emergence of Non-State Actors and their ability of wage war, even international armed conflicts.    

When not serving their interests, the Superpowers put into action policies which have 

consistently rendered these UN goals illusory. These actions, together with the deliberate policies 

of some African governments,  have significantly impacted the role of law in Africa.  

The Preamble of the purpose Charter of United Nations (UN) stated in the UN Charter 

states that the UN was created:  “ To save succeeding generations from the scourge of war, which 

twice in our life time, has brought untold sorrow to mankind, and to reaffirm faith in fundamental 

human rights, in the dignity and worth of the human person, in equal rights of men and women 

and of nations large and small, and to establish conditions under which justice and respect for 

the obligations arising from treaties and other sources of international law, and to promote social 

progress and better standards of life in larger freedom”. The universal pledge towards the respect 

of human Rights and its elaborate multilateral treaty regime inspired  the  establishment of the 

UN Charter human rights  regime its in articles 1 (3), 55 (c).  

The membership of many African countries of the United Nations and its elaborate human 

rights multilateral treaties has not prevented the proliferation of widespread and systemic 

violation of human rights in Africa.  The exacerbation of bloody armed conflicts in Africa, the 

deliberate actions by African governments to resolve them,  and the timid efforts deployed by 

the UN and the International Community to address them, warrant this assessment.  The 

assessment is conceded even by the African perpetrators of these violations and their co-

conspirators. 

Among several challenges which the role of law in Africa today face  are the following: 
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 The evisceration  of the  so-called Post World Two  International Peace, Security, Justice 

and Human Rights Architecture by the Super Powers and Western colonial powers.  Africans were 

not recognized as subjects of international law and colonialism and the reckless exploitation of 

Africa by the supposed gate-keepers of justice and freedoms continue to this day. No reparations 

have been paid for the crimes of colonialism and several other historical wrongs and there are 

no international or national judicial mechanisms to hold the perpetrators accountable. 

The security of investments and security contacts in Africa are not guaranteed. African 

lawyers in particular,  and the Judiciary in general have not been provided a significant role by 

African governments  in negotiations and execution of investment and security contracts in 

Africa. These are the preserve of the executive and foreign economic interests.  

 Bilateral and multilateral investment and security contracts often contain ouster-clauses 

which expressly subject litigation arising from the said contracts to significant limitations or put 

them out of the jurisdiction of national courts, or national arbitration or  mediation. These 

contracts are often the cesspools  of corruption, instability and armed conflicts in Africa.    

 The decline of democratic governance, the  politicization and/or  militarisation of justice 

and systemic threats to the independence of the judiciary in Africa, have significantly impacted 

the role of law in Africa.  There is a troubling trend in Africa whereby on coming to power, a 

President finds some reasons to replace key members of the judiciary and critical investigative 

organs of the state or resort to a reckless disregard for court orders bordering on impunity and 

systemic criminality.  This policy negatively impacts on the role of law, renders the judiciary 

unstable, breeds instability, conflicts and impunity.  

The development of modern  technology, has redefined the frontiers of the world and  

impacted on critical aspects of human life; including the administration justice and the role of 

law.  African governments have not invested significantly in the development of /or transfer of 

technology. African governments have failed to realize that modern technological tools are 

required for delivery of  fair and transparent justice within the contemporary world context.  This 

neglect and/or failure has significantly impacted on the role of law. 
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 Climate change and  Pandemics have imposed critical challenges and changes on human 

activities beyond imagination and beyond borders. New laws, new bilateral and multilateral 

treaties and policy changes are required to regulate human life within the context of these 

pandemics. These policies, laws and treaties significantly impact the role of law. Africa like the  

rest of the world was caught off-guard by the pandemic.  However, climate change has been 

around long enough for Africa to develop sustainable policies beyond the Kyoto Protocol for an 

effective role of law response. The role of law has failed Africa in dire time of need in providing 

effective redress and remedies for pollution, environmental crimes, the destruction of the 

subsistence economy of millions or poor Africans;  the enforcement of sustainable conservation 

policies and laws; and the protection of the ozone layer, the ocean seabed and the maritime 

economy.  

Armed conflicts in Africa is a lucrative business for some African governments. For this purpose,  

conflicts are systematically nursed and sustained. The merchants of death pursuing these 

conflicts are opposed to the end of the armed conflict by examining the root causes and providing 

effective remedies through the role of law. They are also opposed to holding perpetrators of the 

perpetrators of  the atrocity crimes which have blighted hundreds and thousands of civilian 

settlements in the continent, exterminating millions and armless civilians in order to protect their 

business. Due to this conduct, impunity and profit making by persons in power have become of 

the law of the land in many conflict situations in many African countries. 

 The submission that the attainment of the goals of fair, credible and independent justice for 

Africa faces serious but surmountable obstacles was well articulated  by His Excellency President 

Jakaya Kwikete in an address to the United Nations in New York in 2008, when he was Chairman 

of the African Union.   President Kikwete reminded the United Nations  that Africa rejected war, 

HIV Aids and Poverty as templates on which to anchor a just world security and economic order.  
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He warned that highlighting the adoption of the UN political declaration on African 

development needs must not obfuscate the fact that poverty and the need to establish economic 

growth to overcome it was the continent’s greatest challenge. He pointed out that some so-called 

Millennium Development Goals were inadequate in addressing the serious shortfall in resources 

to meet African development needs. President Kikwete stated that:  “In trade, Africa’s prospects 

remained bleak as the Doha Round was stalled ‘ ; and that New negative trends included climate 

change and soaring fuel and food prices”. 1 

In the face of this bleak picture of the African condition, there was an urgent need that 

investments in Africa must aim at attenuating poverty, Africa energy self-sufficiency ;  production 

industries for the processing and transformation of raw materials into finished products. 

 He underscored the urgent need for the establishment of efficient healthcare, food security, 

science and technology and communication industries in Africa by Africans. 

 Foreign investors are invited to invest in Africa but the investments must aim at and relevant to 

the attainment of Africa economic and investment goals. Investments in Africa that  are not 

aimed at the transfer of technology for the transformation of Africa’s raw materials and natural 

resources to finished products for the universal market are deemed not to benefit Africa. To 

satisfy Africa’s investment needs, stable, credible, efficient and effective legal frameworks 

capable of attracting foreign and national investments must be established. 

The constitutions of almost all independent African countries have provisions on separation of 

powers with the judiciary being an independent arm of government. The constitutions of these 

African countries guarantee the independence of the judiciary and the rôle of law.   

 
1 President Jakaya Kikwete, AU Chairman Address to the United Nations in New York 23 September 2008. 
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Article 26 of the African Charter on Human and Peoples’ Rights guarantees constitutional 

protections such as the independence of the judiciary. Despite this provision, the effective 

independence of the judiciary as a constitutional arm of government remains illusory in many 

African countries.  Some progress was made when the Malabo Protocol conferring the African 

Court on Human and Peoples’ Rights the jurisdiction to try the enumerated crimes  perpetrated 

on the continent including economic crimes was adopted.2 The criminalization of the crimes of 

illicit exploitation of resources, trafficking in hazardous wastes, terrorism, money laundering, 

unconstitutional change of government, piracy and the crime of aggression have at long last 

awaken the enduring effects of the hitherto unpunished historic crimes of slavery, imperialism, 

colonialism and neo-colonialism from which colonial cooperation agreements and treaties drew 

legitimacy for eternal banishment from the continent of Africa.  

Far back into the history of humanity, the respect for the sanctity of human life and the 

respect for human rights were inalienable African values.  The gift of human life is celebrated in 

all African cultures, and the loss of human life is mourned.  

 The continental judicial  mechanism that was established pursuant to the African Charter on 

Human and Peoples Rights serves as a legal and legitimate framework to unify Africa, protects 

and promotes fundamental African human values.  

The European Court of Human Rights is accessible to all aggrieved victims within the 

European Union. The Pan American Court of Human Rights is accessible to all aggrieved victims 

within the state parties.  Most African states have denied access to the court to citizens and 

persons within their national territories. Lack of access prevents enforceable judicial enquiry to 

the systemic policy of terror and brutality on which some African dictatorial regimes rely to 

 
2 Malabo Protocol Granting Criminal Jurisdiction to the African Court on Human and Peoples’ Rights (Adopted in 

Malabo Equatorial Guinea in June 2014) Articles 28 D, 28 E, 28 F, 28 F, 28 I, 28,Ibis, 28 J, 28 J, 28 L, 28 L Bis, 28 

M. In addition to the crimes punishable under the Statute of Ad Hoc Tribunals and the ICC, the Malabo Protocol 

criminalizes and punishes the crimes unconstitutional change of government, piracy, terrorism, mercenarism, 

corruption, money laundering, trafficking in persons, trafficking in hazardous wastes, and illicit exploitation of 

resources.  
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eternalize political power.  The systemic culture and policy of political violence that terrorizes the 

citizenry with no access to the only competent continental court of enforceable jurisdiction, 

breeds instability, violence and atrocity crimes.   

 

1.1.1 Conclusion 

In rare but stunning rebukes, some  of the most significant overseers of international 

crimes in Africa have harshly criticized the UN’s record in the enforcing of its Charter mandate in 

conflicts in other parts of the world. The same African leaders  have obstructed reasonable efforts 

by the UN and international community from resolving the crisis they have committed through 

international mediation and independent transitional justice mechanisms. The African Union 

pledge to rein in on arms by 2022 has failed miserably and the role of  law and democracy have 

collapsed giving way to coup d’etats in some African countries.   While I condemn 

unconstitutional change of government in Africa, I also strongly opposed constitutional coup 

d’etat by the shameful manipulation of constitutions to remove term limits and self-perpetuation 

in power.  

 

Some African lawyers and members of the judiciary have greatly undermined the role of 

law  for opportunistic political gain.      

 CLR James in his book,  “Nkrumah and the Ghana Revolution” alleged that some lawyers, 

academicians, merchants and chiefs opposed the Independence of Ghana because they 

benefitted from the colonial system. This conduct still applies.  

 Professor George Ayittey in “Africa Unchained” quoting Colonel Yohanna Madaki (rtd) 

provides an example of the treachery of these opportunistic class of Africans:  “When General 

Yakubu Gowan drew up plans to return Nigeria to civil rule in 1970, academicians began to 

present researched papers pointing to the fact that military rule was better and preferred since 

civilians had not learnt any lessons sufficient enough to entrust with governance of the country”.   
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The challenges to the role of law in Africa today,  may be compounded by universal trends 

and challenges but today are compounded and exacerbated by persons  whom Africa entrusted 

the responsibility to guard and protected the role of law in the continent.   

In an address to delegates attending the  KANU Conference in Dar Es Salaam in 1964, 

Nwalimu Nyerere recommended that for Africa to confront the challenges of the present and the 

future, Africa must challenge the past and critically examine where we went wrong and what we 

can do to right the wrongs and move on in the right direction.  I suggest that progressive forces 

in Africa and the black race can make that critical examination of what is wrong with the role of 

law in Africa and come up with solutions that will command respect and compliance by the rest 

of the world. This is the surest manner in which will our so-called independence have meaning 

and the black race will be assured of the true essence of its existence in the world. 

 

 

 

 

 

                                                                                                             

 

 


