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Introduction 
 
Africa has arbitrators in abundance. Africa has commercial disputes. However, the African 
International Commercial disputes are mostly resolved by way of arbitration offshore ie in 
international jurisdictions outside Africa. The disputes are resolved by way of arbitration with 
international arbitration lawyers and international arbitrators. African nations receive the 
foreign arbitral awards for enforcement. 
 
The African Arbitrator 
 
Trade agencies and permanent arbitral institutions dominate the appointment of 
arbitrators.1Somali Judge Yusuf of the International Court of Justice called for better 
representation of African arbitrators in Africa-related disputes to give the system 
legitimacy.2Arbitration is a source of economic activity with conference centres, hotels, local 
lawyers.  
 
The right to choose a judge of choice has been an advantage provided by the Hague 
Convention 1907.It has however, been stated that … ‘’in international arbitrations, the 
selection of arbitrators is not a certain and defined process. Information is limited, guidance 
sparse and arbitral appointments can readily become arbitral disappointments”.3Jean Flavian 
Lalive further wrote of arbitrators: 
 

“The choice of persons who propose the arbitral tribunal is vital and often the most 
decisive step in arbitration. It has been rightly said that arbitration is only as good as 
the arbitrators.”4 
 

In Redfern and Hunter International Arbitration the same point is made: 
 

“Once a decision to refer a dispute to arbitration has been made , choosing the right 
arbitral tribunal is critical to the success of the arbitral process….It is  above all the 
quality of the tribunal that makes or breaks the arbitration….”5 

 

 
1 Samson L.Sempasa Obstacles to International Commercial Arbitration in African Countries, The International 
and Comparative Law Quarterly vol. 41 no.2(April 1992) 
2 Micheal Ostere, Ben Sanderson and Andrea Lapunzina Veronelli in www.globalarbitrationreview.com dated 
May 2018 accessed on 1st August 2022. 
3 Lord Hacking, Well, Did You Get The Right Arbitrator?  International Arbitration Report 15 June 2000. 
4 J.F.Lalive Melanges en l’honour de Nicholas Volticos: Droit de Justice(1989) 
5 N.Blackbay,C.Partasades,A. Redfern M.Hunter, Redfern & Hunter on International Arbitration  5ed.(2009) 
para 4.14 



 

 

An associate at the London firm Linklaters put the proposition more dramatically 
 

“… it is axiomatic that (this is)…the… most important part of the arbitral process…Get  
it wrong and the arbitration can best beset by problems.”6 

 
The question then becomes do the parties really have the right to choose their arbitrators? 
Do African parties choose their arbitrators at the international arbitral institutions? How do 
the international arbitral institutions choose arbitrators ?According to David Hacking parties 
and their lawyers are also too often tempted by an arbitrator’s previous experience in 
particular form of dispute without having sufficient regard for the more important test of 
what is the quality of an arbitrator as an arbitrator.7It has been argued that before appointing 
an arbitrator a party should seek to gain the best information about the ability ,experience 
and availability of every candidate for the arbitral appointment but how do African parties 
get the information about the international arbitrators far from the continent? African parties 
will always have limited information about the international arbitrators in the foreign capitals. 
It has also said by Lord Hacking that in choosing the arbitrator the crucial test should go to 
the quality of the arbitral candidate as a good arbitrator. While experience of different types 
of arbitration and of different legal systems and procedures is important, all experienced 
arbitrators are familiar with analysing and deciding complex issues of fact and law have been 
previously been before them8. Following the statement African arbitrators would 
competently deal with their arbitral disputes. African arbitrators would have all the desired 
qualities and attributes, but they would rarely be appointed to the arbitral panels. 
 
There is need to promote African Arbitration centres as reliable and efficient alternatives for 
the use of arbitration including by giving comfort that the local judiciary will actively support 
or at least or attest with the arbitral process9. 
 
Africa has first generation arbitration laws inherited from the colonial era, and second general 
French and English arbitratrion laws and the third generation UNCITRAL Model law 
jurisdictions.10  Organisation for Harmonisation of Business Law in Africa (OHADA) has a desire 
to modernize Uniform Arbitration Act and promoted ratification of the New York Convention 
on Enforcement and Recognition of Foreign Arbitral Awards in 17 countries. Africa is the 
second fastest growing economy with leading economies of Nigeria, Republic of South Africa 
and Angola. The London Court of International Arbitration reports 1.6% of its cases from 
Nigeria in 2018 and 6.3% from the sub-Saharan continent. There is need to redress under-
representation of African countries at the International Chamber of Commerce. Low seated 
countries include Morocco, Nigeria, Republic of South Africa, Tanzania, Egypt and Algeria. 

 
6 Lucy Greenwood: Global Arbitration Review 
7 David Hacking Arbitration is only as good as its arbitrators in International Arbitration and International 
Commercial Law  Synergy ,Convergence and Evolution Liber Amicorum Bergesten edited by S Krolls 
,L.A.Mistelis,R.Perales Viscallas and V.Rogers, Wolters Kluwer 2011 
8 Kroll et all p225 
9 Global Arbitration Review 2018 
10 Andrew Mizner Arbitration Africa African Law and Business on 31 October,2017 



 

 

There are over 89 arbitration centres in Africa as of July, 202011. In East Africa, there are two 
arbitral centres one in Nairobi and another in Kigali that attract local and international 
arbitration. In South Africa, there is African Southern Arbitration Association in South Africa. 
In West Africa, there arbitration centres in Nigeria,  Ghana and OHADA with the Common 
Court of Arbitration. 
 
New initiatives on the continent that have arisen from the demand for telecommunications, 
construction, energy and natural resources present a front for commercial arbitration in 
Africa. Further, the China-Belt initiative also presents opportunity for arbitrators. The 
International Convention for Settlement of Disputes (ICSD) investment treaty also provides 
for arbitration. The bilateral investment treaties between various countries provide an 
opportunity for African arbitrators. However, the crackdown on corruption has led to 
cancellation of contracts and projects together with lack of transparency in investment 
arbitration.12The Draft Pan African Investment Code 2016 provides for uniform code for 
international investment law and sustainable development goals. 
 
The increase in Foreign Direct Investment between 2003-2014 has led to the need to avoid 
local courts which are fraught with guerilla tactics13. 
 
Language has been a barrier to arbitration in some jurisdictions. The main languages for 
arbitration have been Arabic in North Africa, French in the Francophone region and English in 
most parts of the African Continent.  It has been difficult for arbitrators to be appointed on 
lack of knowledge of the language. Some North African countries have insisted on the use of 
Arabic in written documents without regard to the arbitrator. 
 
The success of arbitration centres depends firstly on modernization of domestic arbitration 
laws i.e. the choice of seat is affected by the local judges and lawyers must acquire, secondly 
deeper knowledge and skills and thirdly state and knowledge of government lawyers being 
fully aware of the downside of arbitration. Public awareness of arbitral institutions and 
availability and experience of arbitrators have resulted in reluctance of international 
corporates to hold arbitration in Africa.14 
 
It is surprising that African parties appear to share foreign investors reluctance to appoint 
arbitrators leading to lack of use of home-grown talent. Further, the emergency arbitrator 
provisions and increasing caseload and high value proceedings can only provide comfort to 
foreign investors and encourage them to select an African arbitrator.15The use of 
international centres also reflect the bargaining power of foreign investors, but as African 
governments grow in confidence, they can start to redress the balance. He adds “ Their 

 
11 Jennigay Coetzer Destination Africa : The rise of Arbitration Across the Continent 2 july 2020  
www.law.com/international-edition/2020/07/02/destination-afr..is finally-taking- off-across the 
continent/s/return=2022070162400 
12 Mouhamad Madane Kane The Pan African Investment Guide Columbia Perspectives no.21715th Jsnuary,2018 
at www.columbia.edu/files/draftpanafricainvestmentcode-February2017.pdf 
 
13 Stephen Wilske and Gunther J. Hurvath Experiences in African Legal Systems 
14 www.simmons-simmons.com/~/media/files/extenal%20%/pdfs/africa%Insight.pdf 
 
15 Andrew Mizner ArbitrationAfrica  



 

 

bargaining power needs to be taken into account as well and where they feel less comfortable 
about dispute resolution avenues, they may as well be in a position to influence  that bargain 
and to bring those provisions to a centre in Africa.16 
 
Rational for Institutional arbitration 
 
Institutional arbitration remains the choice for cross-border disputes because of experience 
and track record of the London International Court for Arbitration and International Chamber 
of Commerce. Reputation, recognition and experience are also lacking amongst African 
arbitrators. It will take long for African arbitral centres to create their own international and 
performance track record.17  The recent study by Emelia Oneyema of School of Oriental and 
African =Studies (SOAS) Arbitration Survey 2020 Report Top African Arbitral centres and seats 
has rated AFSA, Cairo, Kigali, Lagos and Nairobi as leading arbitral centres18. 
 
Ciffdeckerhofmeyer A south African law firm has analysed the arbitration rules for Cairo, 
Nairobi, Kigali, Lagos, Cassablanca, AFSA and Mauritius with a view to avoiding delay and 
expense.19Parties in arbitration concentrate on eliminating delay and reducing expense. 
 
The choice of an arbitral institution onshore or offshore is dependent firstly on clear and 
predictable legislative framework, efficient and impartial judicial system, secondly state of 
acknowledgement of investor concerns concerning predictable investment arbitration and 
enfacement of rule of law and thirdly awareness of preferred intention and practice with 
resolution of disputes20.Arbitration is a sign that a country is open for business and aware of 
market concerns and market practice. Arbitration attracts foreign disputes for resolution.21 
 
The conditions for acceptance of arbitration include: 

1. Allowing domestic or international arbitration for international parties when 
contracting with the State 

2. Allowing arbitral awards to be enforced in the country 
3. Actively encouraging arbitration in that country 
4. Becoming a safe venue to hold arbitration hearings 
5. Becoming a safe seat with judicial assistance22. 

 

 
16 Competing centres /collaboration  compilation on the expected growth in demand increased business/legal 
activity Africa Focus 2020 www.whitecase.com 
 
17 Robert Wheal,Elizabeth Orgean,Cross T.W. Orbanwoh and OpeyaniLonge Institutional Arbitration in Africa: 
opportunities and challenges-africa arbitration optionsand case loads continue to rise www.whitecase.com 
 
18 www.eprints.soas.ac.uk/33162 
19 International Arbitration in Africa : A comparison of Arbitration rules www.cliffdeckerhofmeyer.com 
accessed on 2nd August,2022 
20 Commercial Arbitration in Africa : Present and Future 1st Feb,2017/Africa Herbert Freehills 
www.herbertfreehills.com 
 
21 Herbert Freehills  
22 Herbert Freehills 



 

 

Satisfactory experience and court decisions sharing pro-arbitration stance and sensible rulings 
on challenges to arbitral awards promote the choice of arbitrators and arbitral centres. 
Crucially, the legal framework has improved throughout the continent, Recognition of the 
New York Convention which guarantees enforcement of arbitral awards has reached 42 out 
of 54 countries most recently Malawi in March 202123.Africa is making the right legislative 
and administrative shifts towards arbitration. 
 
African Union Initiatives 
The limited pool of arbitrators available across Africa was also a feature of concern, with 
practitioners citing the potential delay, inattentiveness to preliminary issues or potential bias 
favouring their appointing party. The dearth of practitioners with specialized gtraining in 
international arbitration had the perceived dual effect of limiting the pool of arbitrators and 
hampering procedural efficiency24.However, the fears are unfounded as Africa has trained 
more arbitration practitioners with little increase on the number of cases on the continent. 
Compounding, the African Continental Free Trade Zone Agreement (AFCTA) promoted by the 
African Union does not have a dispute resolution protocol according to Mutambingwa in 
Destination Africa25. 
 
The African Union Agenda 2063 has stated in aspiration 3 -an Africa of good governance, 
democracy, respect for human rights, justice and rule of law. It has been stated as follows: 
 

“We aspire that by 2063 where democratic values, culture, practices, universal 
principles of human rights, gender equality, justice and the rule of law are entrenched, 
and have capable institutions and transformative leadership in place at all 
levels”.26The aspiration further provides for “a continent where institutions will be at 
the service of its people .Citizens will actively participate in the social, economic and 
political development and management. Competent, professional, rules and merit 
based public institutions will serve the continent and deliver effective and efficient 
services. Institutions at all levels of government will be developmental, democratic 
and accountable.”27The further aspiration is stated as follows: 

 
“We aspire that by 2063, Africa shall be a major social, political and economic 
force in the world, with her rightful share of the global common (land, oceans 
and space),an active and equal participant in global affairs, multilateral 
institutions and a driver for peaceful co-existence, tolerance and a sustainable 
just world, and fully capable and have the means to finance her 
development.”28 

 

 
23 Africa’s arbitration balance shifts African Law& Business -News and Analysis www.iclg.com/alb/17963-africa-
s-arbitration-balance-shifts accessed on 1st August,2022. 
24 Justin B.Prelogar From Forecast to Five Cast : The Arbitral Promise of Africa 
www.scholarship.law.penn.edu/jil/vol43/iss/2/5 accessed on 1st August 2022 
 
25 Jennigay Coetzer (supra)  
26 www.au.int/sites/default/files/documents/36204-doc-agenda2063-popular-version.en-pdf accessed on 2nd 
august,2022 
27 Para 30 of agenda 2063 
28 Para 6o ,Agenda 2063 



 

 

The Continental Free Trade Agreement contains a protocol on Rules and Procedures on the 
Settlement of Disputes that provides for arbitration and appointment of arbitrators.29The 
Protocol provides for appointment of experience, objective, reliable, sound judgment 
amongst arbitrators that will be appointed. The arbitrators must be impartial, independent 
and should not take instructions from a party30.One may wonder whether the Protocol may 
end up attracting international arbitrators to the disadvantage of African Arbitrators. 
 
Why has Africa lagged behind 
 
There is now a growing trend that African states shouldn’t accept international arbitration 
clauses easily and that they tend to backfire against local governments. Poor negotiation at 
the outset, getting the deal done, wanting the project to start have made parties to ignore 
potential outcomes and legal complexities of dispute resolution provisions that are deal 
breakers31. 
 
There is fierce competition for the seat of arbitration. It has been said that the Model Law 
may set regulatory standards, but it alone is not sufficient to establish a country or city as a 
seat of arbitration. One cannot underestimate not only the importance of local judiciary, legal 
and ancillary professions and general infrastructure such as hotels, transport links and hearing 
rooms, but also of sustained marketing through conferences, tax incentives and through 
arbitration institutions or other organisations established to promote a city as a place for 
arbitration32.And the competition is rather fierce! Indeed, every case which may bring into 
question the arbitration-friendliness of a well-established arbitration place generates a 
number of publications in defence of the particular place.33African arbitration centres have 
to compete with long established arbitral institutions in London, Paris, New York and other 
cities. 
 
The legal community in Africa need not sit back and watch as foreign institutions reap the 
benefits of growing investment on the continent. There is an opportunity for it to build a 
legacy of arbitration work. Attention must be made to firstly mordenisation of the domestic 
arbitration law secondly making the courts more supportive of arbitration and thirdly 
increasing activity of the arbitral institutions and centres.34Sarkodie said that it is hard for an 
arbitration centre to make such headway against a framework of a chunky and antiquated 
arbitration law. Similarly you can have a great arbitration centre , but if the local judges and 
courts are not supportive that can act as a hindrance as well. 
 
Sanwa-olu has cited the following infrastructure challenges as hampering arbitration on the 
African continent: 

 

 
29 www.au-int/sites/default/files/treaties/36437/-treaty/consolidated-text-on-cfta-en-pdf 
30 Article 27 of the Protocol on Rules and Procedures on the Settlement of Disputes 
31 Alexis Martinez and Emma Masson (Squire Patton Bogg)  13 January, 2016 at 
www.arbitrationblog.kluwerarbitration.com accessed on 1st August,2022 
32 L.A. Mistelis :Arbitral Seats -Choices and Competition in Krolls et al International Arbitration and 
International Commercial Law :Synergy,  and Evolution p378 
33 Krolls et all p378 
34 Andrea Mizner  



 

 

1. Misperception about African courts and the fact that there are few Africans 
representing parties in major arbitration matters. 

2. Fear of investors of African legal frameworks. 
3. Lack of institutionalization of pro-arbitration cultures. 
4. Lack of legislative reforms encompassing UNCITRAL Model law and the New York 

Convention.35 
 
Way forward 
 
African arbitrators have a huge challenge in sitting over African party disputes on the 
continent. The arbitral institutions are still nascent. It is incumbent on the arbitrators to train 
other practitioners in the field. The arbitral institutions need publicizing. African governments 
should insist on use of African centres in resolving disputes in their contracts. The foreign 
investors are looking at the African opportunity which should be used as a bargaining tool. 

 
35 Modupeoreouluwa Sanwa-Olu Arbitral Reform in Africa: Growing investment in Nigeria,Kenya,Rwanda and 
South Africa adjusting the need for world class arbitration www.ukpracticallaw.thomsonreuters.com accessed 
on 1st August,2022. 


