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INTRODUCTION 

 

According to international economics, free trade agreement 

helps to improve the trade welfare of member countries. It 

helps to regulate tariffs and other trade restrictions 

between two or more countries, thereby liberalizing both the 

import and the export markets.1 

This was the idea behind the formation of the African 

Continental Free Trade Area (AfCTRA) which establishing 

agreement was signed on 21 March 2018, in Kigali Rwanda and 

came into force on 30 May 2019.2 Eretria remains the only 

 
1 https://www.acintad.org/the-afcfta-objectives-concerns-and-opportunities/ 
2 https://nairametrics.com/2021/03/03/afcfta-the-underlying-principles-objectives-and-benefits/ 
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country on the continent yet to sign the agreement let alone 

deposit instruments of ratification.3  

A world Bank modelled aspirational study4 suggested that the 

AfCFTA could create huge economic benefits over the next 15 

years. Total African trade could increase by 81%, 30 million 

people could be lifted out of extreme poverty and 67.9 million 

more could be lifted out of moderate poverty. Wages for 

unskilled workers could increase by 10.3%.5 

After the COVID-19 pandemic, the Russia-Ukraine conflict 

poses another major threat to the global economy with many 

African countries being directly affected.6 This is an 

opportunity for Africa to reduce its reliance on food imports 

from outside the Continent. In this vein, the ACFTA is a lever 

and driver for intra-regional agri-food markets and countries 

must take advantage of the world's largest free trade area.7 

However, whether countries reap the benefits of the ACFTA 

depends on how the agreement is implemented. For example, 

although most countries have signed the pact, and some member 

states have deposited their instrument of ratification, only 

Ghana, South Africa, and Egypt have met the custom 

requirements on infrastructure for trading. This means only 

these three countries can trade effectively under the ACFTA 

agreement.8  

 

 
3 https://www.africanews.com/2020/07/29/eritrea-defends-decision-to-sit-out-africa-free-trade-pact-for-

now/ 
4 https://www.ifpri.org/blog/policy-seminar-prospects-african-continental-free-trade-area 
5 Ibid 
6 https://allafrica.com/stories/202204240026.html 
7 Ibid. 
8 https://www.thecable.ng/afcfta-examining-the-challenges-and-opportunities# 
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Further, many African countries lack the institutional 

ability to monitor and control activities around their land 

borders, which are essential for the verification and 

monitoring regulations of the AfCFTA.9  

Also, many small countries with smaller economies will suffer 

from structural and regulatory changes arising from the 

agreement.10  

In addition, the AfCFTA has so far not envisaged the relevance 

of certain key policies such as public procurement regulation 

policies. How does Africa integrate as a one-stop market 

access corridor without having a well-defined procurement 

policy or at a minimum, a centralised procurement approach to 

goods and services that will drive competition and innovation 

in Africa? 11  

A question may be asked, of what relevance are public 

procurement laws and regulations in the implementation of the 

AfCFTA? 

AfCFTA covers goods and services and has complementary 

programs for infrastructure, industrialization, agriculture 

modernization, small scale trade, as well as innovation, 

intellectual property, competition and investment. Before 

trade can actually happen under ACFTA, the following should 

be in place: tariff schedules, rules of origin and a system 

 
9 Ibid. 
10 Ibid. 
11 https://guardian.ng/opinion/africa-procurement-policies-and-afcfta-regime/ 
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for addressing non-tariff barriers and trade documents12 as 

well as laws and regulations on public procurement. 

Studies have shown that the government is the largest buyer 

of goods and services in any country’s economy. About 60% of 

a government’s annual expenditure is spent on public 

procurement of goods and services. There are many reasons to 

open up the international (public) procurement market, 

including, of course, the sheer size of the market and its 

impact upon both the public and private sectors.13 This means 

that the public procurement market is the largest market in 

the AfCFTA. A huge market right across Africa waiting to be 

tapped into. It follows therefore, that there is need to have 

a proper legal framework that with regulate this huge market. 

Lawyers must therefore, strategically place themselves in the 

public procurement equation as the AfCFTA is being rolled-

out. To do this requires an understanding of the public 

procurement law. 

Public procurement law governs the acquisition of the goods 

and services that a state needs to fulfil its public 

functions.14 This area of law has seen tremendous development 

globally in recent years, and Africa is no exception. In many 

African countries there have been sweeping reforms in the 

regulatory regimes that govern public procurement. This trend 

 
12 What Next After the Coming into Force of African Free Trade Area – Common Market 

for Eastern and Southern Africa (COMESA) accessed 8th July 2022 
13"Government procurement ranges from eight to ten percent of the gross domestic product of major OECD 

countries, and this share is even larger in developing countries." Ohashi 2009 Rev Ind Organ. "Government 

procurement typically accounts for between 12 and 19% of EU Member State's [GDP]." UK Department of 

Trade and Industry Date Unknown http://www.dti.gov.uk/europe andtrade/key-

tradeissues/procurement/page23706.html; "Such purchases [of goods, works and services] by public bodies 

represent about 14% of the EU's total [GDP]." International Local Government Association Date Unknown 

http://international.lga.gov.uk/europeanwork/ democracy/publicProcurement/index.html.  
14 www.golegal.co.za/public-procurement-regulation-africa/ accessed 7th July 2022 

 

https://www.comesa.int/what-next-after-the-coming-into-force-of-african-free-trade-area/#:~:text=Before%20trade%20can%20actually%20happen%20under%20ACFTA%2C%20the,new%20ACFTA%20customs%20declarations%20and%20certificates%20of%20origin.
https://www.comesa.int/what-next-after-the-coming-into-force-of-african-free-trade-area/#:~:text=Before%20trade%20can%20actually%20happen%20under%20ACFTA%2C%20the,new%20ACFTA%20customs%20declarations%20and%20certificates%20of%20origin.
http://www.golegal.co.za/public-procurement-regulation-africa/
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shows no signs of slowing down. On the African continent, 

public procurement law is closely tied to pressing policy 

issues: from development plans to donor aid and international 

lending, to anti-corruption agendas and capacity challenges, 

to public finance management, enforceable remedies under the 

rule of law, and human rights.15  

Although the ACFTA has a number of objectives, its primary 

aim is to create a single liberalised African market for goods 

and services.16 Public procurement (therefore), is essential 

for economic development and the integration and 

harmonisation thereof on a regional basis is the first step 

that must be taken to bring this about.17 This then 

necessitates the relevance of public procurement law and the 

lawyers with the know-how in this field, in the implementation 

of the AfCFTA. 

This paper therefore, endeavors to look into the role of 

lawyers as regards the implementation of public procurement 

law within the AfCFTA. 

Mariam Momodu18 in analysing the ACFTA said, “lawyers need 

to be strategically poised for this next level of trade 

in Africa and will be crucial to the successful 

implementation of the AfCFTA. But to contribute to this 

success, they need to improve their knowledge of and 

competence in trade law and business, advocate for policy 

reform and be proactive in advising clients. Lawyers need 

to take up the challenge of learning about trade law and 

 
15 Ibid. 
16 Do you know about the African Continental Free Trade Agreement (ACFTA)? - XA 

International Trade Advisors Accessed on 8th July 2022 
17 12.pdf (scielo.org.za) 
18 University of Toronto Doctorate Student, African Regional Integration Law and Development, 2019 

https://xa.co.za/do-you-know-about-the-african-continental-free-trade-agreement-acfta/
https://xa.co.za/do-you-know-about-the-african-continental-free-trade-agreement-acfta/
http://www.scielo.org.za/pdf/pelj/v18n5/12.pdf
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follow global trade debates. Lawyers from developing 

African countries have the added responsibility to 

evaluate trade debates and trends using critical lenses, 

considering the power dynamics in the global trading 

system. Through their professional associations, lawyers 

must, in addition, continue to advocate for regulations 

and policies which improve the ease of doing business. A 

direct implication of the ACFTA will be increased 

regulatory competition among African countries. It is 

only natural for investors and entrepreneurs alike to be 

more inclined to locate or operate their business in a 

country with a more favorable regulatory climate. Lawyers 

have an added responsibility to be proactive while 

advising their clients, in light of the AfCFTA. This 

could be on tough trade decisions surrounding questions 

such as: how can clients increase their share of regional 

and continental markets? What immediate strategic 

decisions do clients need to take to position themselves 

for cross-border growth? What legal impediments might 

they face? By thinking ahead of clients, lawyers are not 

only adding significant value but will also be catalysts 

for the private sector involvement that is required for 

the AfCFTA to succeed.”19 

This new role lawyers are expected to take up due to the 

introduction of the AfCFTA cannot be over-emphasised. Gone 

are the days when a lawyer was a Jack of all trades. Lawyers 

must now take up specialized fields such as public procurement 

law if they are toS play a significant role in the AfCFTA. 

 
19 Africa Legal | AfCFTA (africa-legal.com) accessed on 7th July 2022 

https://www.africa-legal.com/news-detail/lawyers-to-the-trade-party/
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Robert Handfield, PhD,20 once said, “as I’ve continued with 

my research on the future faces of procurement, a consistent 

theme that has come up again and again is the need for 

increased interaction between the legal and procurement 

groups in organizations. The difficulty we had was that we 

had trouble attracting lawyers into a non-legal function 

(procurement).  And the lawyers weren’t interested in 

becoming procurement people. Companies have developed some 

innovative ways to manage legal contracts. We are likely to 

see a much stronger marriage between legal and procurement in 

the future.”21  

The above observation made by Robert Handfield, PHD, 

illustartes that lawyers have hitherto resisted to venture 

into new fields. There is need for change of mindset. With 

the coming of AfCFTA, there is little if not, no room at all, 

for lawyers on the Continent to be content with “common types 

of law specialties.” The legal profession has got to evolve 

in tune with new areas of law that have been developed. 

Lawyers must now specialize in public procurement law to 

maintain their relevance in this new era.  

WHERE TO START  

A good place to start would be for lawyers to familiarise 

themselves with public procurement laws obtaining on the 

Continent. Public procurement law varies from country to 

country. However, regional economic groupings within Africa 

have attempted harmonise the public procurement legal 

 
20 Do We Need More Lawyers in Procurement? Or Do Lawyers Need More Procurement 

Managers? | SCM | Supply Chain Resource Cooperative (SCRC) | North Carolina State 

UniversitySupply Chain Resource Cooperative | NC State University (ncsu.edu) accessed 

on 7th July  
21 Ibid. 

https://scm.ncsu.edu/scm-articles/article/do-we-need-more-lawyers-in-procurement-or-do-lawyers-need-more-procurement-managers
https://scm.ncsu.edu/scm-articles/article/do-we-need-more-lawyers-in-procurement-or-do-lawyers-need-more-procurement-managers
https://scm.ncsu.edu/scm-articles/article/do-we-need-more-lawyers-in-procurement-or-do-lawyers-need-more-procurement-managers
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framework which has been subsequently adopted by member 

states in order to enhance regional development.  

Dr. Jean Ping22 stated that, 

“The Procurement Manual aligns the African Union Procurement 

Procedures to internationally accepted standards and best 

practices, and makes a significant contribution to the 

broader ongoing exercise of streamlining and harmonizing 

operational processes and procedures in the African Union 

Commission. The Manual has the unique merit of bringing under 

one umbrella AU procurement policies and procedures, hitherto 

contained in several reference documents and administrative 

circulars. It is also unique in the sense that it has a wider 

scope of applicability by all Organs of the African Union.”23 

The harmonizing public procurement laws on the Continent is 

not a new idea. Indeed, the benefits drawn from it have 

already been identified. There is no need for lawyers to 

reinvent the will in this regard but to follow through and 

improve on the systems currently in place. 

The AU Commission’s approach to harmonise African Union 

procurement procedures must be extended to the AfCFTA. After 

all, the AfCFTA is a creature of the African Union. 

 

 

 

 
22 Chairperson of the African Union Commission, Forward to the African Union Commission Procurement 

Manual, August 2009, Au Procurment Manual _E.Pdf (africa-union.org) Accessed on 8th July 

2022. 
23 Ibid. 

https://portal.africa-union.org/DVD/Documents/DOC-REF/Au%20Procurment%20Manual%20_E.Pdf
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THE UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW 

(UNCITRAL) MODEL LAW ON PUBLIC PROCUREMENT 

The Model Law on Public Procurement contains procedures and 

principles aimed at achieving value for money and avoiding 

abuses in the procurement process. The text promotes 

objectivity, fairness, participation and competition and 

integrity towards these goals. Transparency is also a key 

principle, allowing visible compliance with the procedures and 

principles to be confirmed.24 The Model Law has also been 

prepared with a view to supporting the harmonization of 

international standards in public procurement, and takes 

account of the provisions of the WTO Agreement on Government 

Procurement, the European Union Directives (on procurement and 

remedies), the UN Convention Against Corruption, the 

Procurement Guidelines and Consultant Guidelines of the World 

Bank and the equivalent documents of other (International 

Finance Institutions) IFIs.25 

Public procurement systems generally provide for a variety of 

different methods - or award procedures, as they are sometimes 

called-for awarding procurement contracts.26 Procurement 

methods are at the heart of any public procurement system. 

Conditions justifying the use of permitted methods along with 

the procedural rules for each often form the largest part of 

any regulatory framework.27 Thus, for example, over half the 

provisions in the UNCITRAL Model Law on Public Procurement 

 
24 UNCITRAL Model Law on Public Procurement (2011) | United Nations Commission 

On International Trade Law Accessed on 15th July 2022 
25 Ibid. 
26 See generally S. Arrowsmith, J. Rinarelli, and D. Wallace, Regulating Public Procurement: National and 

International Perspectives (The Hague, Kluwer Law International, 2000), Page 856. 
27Procurement methods in the public procurement systems of Africa (Chapter 12) - Public 

Procurement Regulation in Africa (cambridge.org) Accessed 8th July 2022  

https://uncitral.un.org/en/texts/procurement/modellaw/public_procurement
https://uncitral.un.org/en/texts/procurement/modellaw/public_procurement
https://www.cambridge.org/core/books/abs/public-procurement-regulation-in-africa/procurement-methods-in-the-public-procurement-systems-of-africa/251FBE93329270DA223F7EA3211C5218
https://www.cambridge.org/core/books/abs/public-procurement-regulation-in-africa/procurement-methods-in-the-public-procurement-systems-of-africa/251FBE93329270DA223F7EA3211C5218
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(the 2011 Model Law) are concerned with procurement methods 

and their associated procedures. They are also one of the 

most visible parts of any public procurement system, 

governing the key interaction between buyers and suppliers 

and providing the most visible demonstration of the use, or 

of course absence, of competition and transparency.28 The 

methods for the use of consultancy services are often based 

on the provisions of the Model Law, although the influence of 

the World Bank guidelines is apparent.29 

In 1994 UNCITRAL developed the first comprehensive model law 

for the procurement of goods, services and construction, to 

be used as a template for countries wishing to regulate or 

reform their public procurement systems. Since the first 

conference many African states have brought about major 

revisions of their public procurement systems.30 

According to UNCITRAL,31 eleven countries in Africa, namely 

Gambia, Ghana, Kenya, Madagascar, Malawi, Mauritius, Nigeria, 

Rwanda, Uganda, Tanzania and Zambia based their public 

procurement reforms on the Model Law. Its influence is, 

however, much greater. There is no compulsion on all countries 

to notify UNCITRAL that they have based their public 

procurement regimes on the Model Law, and many of the 

principles used in the Model Law have indirectly influenced 

the regimes in Africa.  

 
28 Ibid. 
29 Caborn and Arrowsmith "Procurement Methods" 267. 
30 Arrowsmith and Tillipman Reform of the UNCITRAL Model Law ch 1; Hunja "UNCITRAL Model 

Law"; Hunja "Obstacles to Public Procurement Reform"; Basheka "Public Procurement Reforms in Africa" 

131. 
31 UNCITRAL Secretariat 1994 http://www.uncitral.org/uncitral/en/uncitral_texts/procurement_ 

infrastructure/1994Model_status.html. 



 11 

The UNCITRAL Model Law played an important role in the 

development of the COMESA directives.32 COMESA to a large 

extent based its public procurement regulations33 on the Model 

Law. Member states are required to align their domestic 

procurement legislation with these regulations for 

procurement within the set of thresholds for procurement in 

the common market. These regulations have indirectly 

influenced its nineteen-member states to utilise the 

principles entrenched in the Model Law. By 2012 fourteen of 

the nineteen-member states had aligned their public 

procurement systems to the 2009 COMESA Procurement 

Regulations.34 

The East African Community (EAC) as an institution has not as 

yet addressed the harmonisation of public procurement of its 

member states. However, Kenya, Tanzania and Uganda35 based 

their procurement regulation on the Model Law. The remaining 

states, namely Burundi and Rwanda, were influenced by the 

Model Law in the modernisation of their public procurement 

regimes. 

If regard is had to SADC,36 with its fifteen state members, 

nine - namely Botswana, the Democratic Republic of the Congo, 

Lesotho, Madagascar, Mozambique, Namibia, Seychelles, South 

 
32 Karangizi 2003 https://www.wto.org/english/tratop_e/gproc_e/wkshop_tanz_jan03/karangizi 1_e.doc 
33 COMESA Public Procurement Regulations (COMESA Official Gazette Vol 14, No 3, Legal Notice No 

3, 9 June 2009). 
34 Quinot and Arrowsmith Public Procurement Regulation 4 who refers to African Development Bank 

Group 2012 http://www.afdb.org/fileadmin/uploads/afdb/Documents/Evaluation-Reports- _Shared-With-

OPEV_/COMESA_%20Project%20Performance%20Evaluation%20Report_web.pdf 
35 UNCITRAL Secretariat 1994 http://www.uncitral.org/uncitral/en/uncitral_texts/procurement_ 

infrastructure/1994Model_status.html 
36Its member states are Botswana, Democratic Republic of the Congo, Lesotho, Madagascar, Malawi, 

Mauritius, Mozambique, Namibia, Seychelles, South Africa, Swaziland, United Republic of Tanzania, 

Zambia and Zimbabwe.  
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Africa, Swaziland37 and Zimbabwe - have not based their 

procurement regimes on the Model Law. In Botswana the 

regulations issued in terms of the Public Procurement and 

Asset Disposal Act, 1996 show signs of provisions that are 

very similar to the Model Law. In Namibia, the Tender Board 

of Namibia Act 1996 has many aspects in common with the Model 

Law. The Zimbabwe Procurement Act 2 of 1999 took account of 

the Model Law. In terms of this Act regulations may be made 

with reference to the 1994 Model Law. In this regard, the 

regulations provide that when inviting and adjudicating 

tenders, the Board may consider the provisions of the Model 

Law. Although the Tender Board of Namibia Act38 was not based 

on the Model Law, many of the objectives of the Model Law can 

be recognised therein. 

The South African public procurement expenditure is the 

largest in the SADC common market and it has the most 

important economic influence in the region. Although its 

public procurement regime is not based on the Model Law, the 

constitutional prescripts the public procurement regime must 

comply with39 are similar to the goals entrenched in the Model 

Law. The Model Law does provide for the possibility to 

consider the achievement of socio-economic objectives. 

Legislation, like the Preferential Procurement Policy 

Framework Act,40 is not totally incompatible with the Model 

Law. 

 
37 The methods contained in the Swaziland regime follow those of the UNCITRAL Model Law. Caborn 

and Arrowsmith "Procurement Methods" 266 
38 Tender Board of Namibia Act 16 of 1996. 
39 Namely a system which is fair, equitable, transparent, competitive and cost-efficient. 
40 Preferential Procurement Policy Framework Act 5 of 2000 
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There can be little doubt that the 1994 Model Law has already 

had a marked influence on public procurement regulation in 

Africa. The need for the harmonisation and integration of 

regional public procurement is urgent, should Africa want to 

grow economically under the AfCFTA. Lawyers must recognize 

the big role they have to play at different levels of the 

harmonization process. 

Yukins and Schooner41 state that initiatives to open up 

markets appear to proceed in four somewhat irregular phases.  

States must in the first instance adhere to a policy of non-

discrimination against foreign participation in public 

procurement. This policy is well established in the 

objectives of the AfCFTA. However, as the realization of this 

policy is being assumed at different levels by individual 

countries on the Continent, lawyers must take up the role and 

engage their respective governments, through their law 

associations, to domesticate these non-discriminatory 

policies. The process should also include the enabling of 

free movement of the legal fraternity within the continent. 

In this way, lawyers with the know-how on public procurement 

may practice in any country in implementing the AfCFTA. 

Secondly, the instruments allowing international co-operation 

on public procurement should be harmonised. This will reduce 

barriers to trade, because it will reduce transaction costs 

for service providers across borders. It will also ease the 

transition to a common procurement market, based on the 

existence of common instruments. Laywers here have an 

opportunity to take up the technical role of comparing, 

 
41Yukins and Schooner 2006 Geo J Int'l L 529.   
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contrasting and harmonising the various national and regional 

instruments effectively easing up the public procurement 

market within AfCFTA. Once this is done, lawyers will now 

take up the role of advising clients within the AfCFTA on 

public procurement laws of member states. 

Thirdly, these instruments should be rationalised to ensure 

optimal procurement functions. Doing so will pay dividends 

through enhanced efficiency and, at a political level, will 

lend the rationalised instruments more legitimacy as a tool 

for development. This is extremely necessary and inevitable 

for any lawyer practicing public procurement law. 

Lastly, the harmonised and rationalised agreements must be 

institutionalised through their incorporation into the legal 

public procurement regimes of the states that adopt these 

procurement practices. Having become familiar with the law, 

lawyers must push the agenda of ensuring their respective 

governments domesticate the harmonized public procurement 

law, through the avenue of their law associations and 

societies.  

CONCLUSION 

The public procurement market within the AfCFTA makes up the 

majority of the trade market on the Continent. As has been 

seen, most regions in Africa have already adopted a 

standardized public procurement legal framework by adopting 

the UNCITRAL Model Law. This has proved successful in most 

countries on the Continent and there is little need to 

reinvent the will.  
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If the AfCFTA is serious about opening up its public 

procurement market, it will have to harmonise the different 

public procurement regimes on the Continent. A complete 

harmonization may not immediately be realistic. However, 

initially, a regional economic block approach seems viable, 

leading up to complete harmonization of public procurement 

laws. Lawyers must therefore, find their footing at different 

levels of the process to prove their relevance in the AfCFTA. 

Lawyers must rise to the occasion and take up this major role.  

As regards countries that are yet to adopt or have not adopted 

the UNCITRAL Model law on public procurement, lawyers have a 

major role to play still in framing appropriate laws that 

will facilitate easy access of the public procurement market 

in these countries in the implementation of the AfCFTA. 

 

END. 


