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AU Agenda 2063

“A shared strategic framework for inclusive growth

and sustainable development & a global strategy to

optimize the use of Africa’s resources for the benefit

of all Africans”,

• Founded on the AU vision of “an integrated,

prosperous and peaceful Africa, driven by its own

citizens and representing a dynamic force in the

international arena”.

• Malawi has implemented the agenda through

Malawi 2063 as its long-term economic policy



15 June 2015
African FTA negotiations launched in 

Joburg

21 March 2018
Agreement signed in Kigali 

African Common Market is to be 
formed

30 May 2019
Agreement entered force 

1 January 2021 trading as FTA starts as decided
and declared by African Union
Summit on 5 December 2020

2023

2028 African Economic and Monetary 
Union is to be formed

The Roadmap: “the Africa we  want” 



Drivers  for functional integration

• Political  actors

• Economic actor (Private and public )

• Citizenry



African Economic Community

▪ A continental economic community as envisaged the

treaty establishing the African economic community

(Abuja treaty) (Art. 88 of the treaty)

▪ The African Continental free trade area (AfCFTA)

established in 2018 is the first stage of continental

integration anchored on boosting intra-continental trade.

▪ The best international agreement is of no value if its

obligations cannot be enforced when one of the

signatories fails to comply with its commitment.

▪ An effective mechanism for resolving disputes increases

the value of commitments.



Design and sequencing
• Integrated dispute settlement mechanism for all agreements (Article

20)

• Underscores the importance of compliance with commitments

• Settling disputes in a timely, cost effective, structured and transparent

way is critical to cooperation and integration.

• AfCFTA takes a phased approach to negotiating protocols

implementing the agreement.

• The first phase has been market access focusing on trade.

• The second focuses on investment, competition, intellectual

property and services with E-commerce possibly in the third

phase.



Jurisdiction
• Member state jurisdiction only

• Implemented through the Protocol on Rules and Procedures on the

settlement of Disputes (Protocol).

• Ensures that the process is transparent, accountable, fair, predictable

and consistent with the provisions of AfCFTA (Article 2 of the

Protocol).

• AfCFTA fails to remain true to its goal of constructing an economic

space where both public and private economic actors contribute to

deep economic integration.



Internal safeguards

• Automaticity

• Reverse consensus

• Diplomatic (consultation) (Articles 6 (1)

and article 7 of the protocol) (panels)

(Article 9 of the Article).



• Integrating alternative dispute resolutions at each layer i.e.

consultation, penal process and surveillance and

implementation (Article 24), allows parties to harness

efficiency gains through built in ADR mechanisms.

• Although the protocol provides for ADR (Article 8), it does

not provide ADR or at least Arbitration Rules (Article 27)

that it defers to parties to choose the rules they wish to

use.

• AfCFTA and protocol fail to be creative to accommodate

investor state disputes. Absence of personal jurisdiction is

a concern



Article 4  of the Protocol on rules and 

procedures for  dispute  settlement 

“The dispute settlement mechanism of the AfCFTA is

a central element in providing security and

predictability to the regional trading system”.

“The dispute settlement mechanism shall preserve

the rights and obligations of State Parties under the

Agreement and clarify the existing provisions of the

Agreement in accordance with customary rules of

interpretation of public international law”.



TOP FIVE ARBITRAL CENTRES IN AFRICA 
ARBITRATION

1. Foundation of Southern Africa (AFSA); 

2. Cairo Regional Centre for International Commercial 

Arbitration (CRCICA);

3. Ouagadougou Arbitration and Mediation & Conciliation 

Centre (OAMCC);

4. OHADA Common Court of Justice and Arbitration Centre 

(CCJA);

5. Kigali International Arbitration Centre (KIAC).

Source: Emilia Onyema , 2020 Arbitration in Africa Survey report:  Top African Arbitral centers and Seats

Emilia Onyema Orchid ID: https://orcid.org/0000-0002-2922-9306

https://orcid.org/0000-0002-2922-9306


The top five arbitral centres in Africa as 

chosen by the respondents

1. AFSA, 

2. CRCICA,

3. Kigali International Arbitration Centre (KIAC),

4. Lagos Court of Arbitration (LCA), 

5. and Nairobi Centre for International Arbitration (NCIA)



The top arbitral center in Africa as
determined by caseload that administers
ad hoc cases

International Centre for Arbitration and Mediation
Abuja (ICAMA).



The top five arbitral centres with the best 
support facilities as chosen by the respondents 
are:

1. AFSA, 

2. CRCICA

3. LCA, 

4. NCIA, 

5. CCJA. 



THE TOP FIVE AFRICAN CITIES THAT HOST 

ARBITRATION 

1. Johannesburg

2. Lagos 

3. Cairo 

4. Cape Town 

5. Durban 
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Figure 19: Map showing major cities for Arbitration in Africa
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Most  countries have  joined the 
New York Convention
• Prepared in 1958 by the U.N., and formally known as 

the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards 

• A foundational instrument of international arbitration, the 
Convention requires courts of contracting states to enforce 
arbitral agreements and awards to the same extent as 
awards made within their own borders 



Status of New York Convention

❖42 of the 54 African countries have ratified or 
acceded to the convention

1.Ethiopia  
2.Sierra Leone
3.Malawi
the most recent signatories

Source Status: Convention on the Recognition and Enforcement of Foreign Arbitral Awards 
(New York, 1958) (the "New York Convention") | United Nations Commission On 
International Trade Law

https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral_awards/status2


New York Convention: Status



The remaining 12 non-parties 
1. The Gambia, 

2. Guinea-Bissau, 

3. Chad, 

4. Congo (Brazzaville),

5. Equatorial Guinea,

6. Eritrea, 

7. Eswatini, 

8. Libya, 

9. Namibia, 

10.Somalia, 

11.South Sudan, 

12.Togo.

Source: Status: Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 

1958) (the "New York Convention") | United Nations Commission On International Trade Law

https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral_awards/status2
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An  Overview

Overall aim & Objective :

• to secure compliance with the 
Agreements

• Provide for the administration of the Dispute 
Settlement Mechanism 

• Aims at ensuring that the dispute settlement 
process is transparent,  accountable, fair, 
predictable and consistent with the provisions of 
AfCFTA Agreement

(Article 2 )

Quasi-judicial Nature

• Secured access

• Detailed procedures

• Automaticity in the 
proceedings

• Deadlines

• Possible appeal
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Scope

• An integrated 
system:

• Applies to all AfCFTA 
agreements

• A single set of rules for 
all disputes

• Only a few specific rules 
in some agreements

Art. 3 of the protocol
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Main players

• Dispute Settlement Body (DSB) (Article 5)

• Panel and Appellate Body

• Parties: AfCFTA  Members

• AfCFTA Secretariat
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Relationship of players

Panel

Appellate Body

AfCFTA Secretariate

Dispute Settlement Body

(General Council)

Request for Panel

by AfCFTA Member



26

Main Procedures

Implementation

Appelate Body

Panel

Consultations
60 days (Art.7 (8) 

9 months

90 days

15 months
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Consultations:  the request

• Indicates reasons for the request: 
identification of

• the measures

• legal basis for complaint

• Notified to DSB and circulated to 
all Members
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Consultations: function

• to “accord sympathetic consideration to 
and accord adequate opportunity for 
consultation…”

• confidential, only between the Members 
concerned
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Consultations: third parties

• But, in some instances, other Members can request 
to be joined in the consultations Article 4.11 of the 
protocol

• “substantial trade interest”

Article 7 (10)
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:
Consultations: if not successful

• If consultations fail to resolve the matter within 60 days
from receipt of request…..

• Or if no response or no entering into consultations 

• …. A request for establishment of a panel can be made



Article 8: Good Offices, Conciliation and
Mediation (ADR)

State Parties to a dispute may at any time
voluntarily undertake

a. good offices,

b. conciliation, or

c. mediation.

Proceedings confidential and without prejudice to the
rights of the State Parties in any other proceedings.



Arbitration: Article 27 



Article 27 of the protocol 

“Parties to a dispute may resort to arbitration
subject to their mutual agreement and shall
agree on the procedures to be used in the
arbitration proceedings”.
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Establishment of panels

• Request for establishment:
• must “identify the specific measures at issue and provide a brief 

summary of the legal basis of the problem sufficient to present 
the problem clearly”

• Establishment
• at the DSB meeting the request is made; decided by negative 

consensus

(Article 9 )
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Terms of reference and composition of panels

Terms of reference:

Article  11

• Standard, or 

• Special terms of 
reference

Panel Composition:
(Article 10 of the protocol)

• “well-qualified government 
and/or non-governmental 
individuals”

• Secretariat proposals

• indicative list of panellists

• nomination by member 
states
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:
Panels:  how they would  function

Functions of the Panel 

“…a panel should make an objective assessment of the

matter before it, including an objective assessment of the

facts of the case and the applicability of and conformity

with the relevant covered agreements…” (Article 12 of the protocol)

Functions of the dispute settlement system 

“… to preserve the rights and obligations of Members under the covered 
agreements, and to clarify the existing provisions of those agreements in 
accordance with customary rules of interpretation of public 
international law…” Art. 2 of the protocol
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Panel Procedures:  main steps

• Oral hearings (usually 2), on basis of written submissions

• Descriptive part of report issued to parties

• Interim review based on draft report

• Final report issued to parties

• Final report circulated to all Members
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Dispute Settlement in the WTO:
Panel Procedures:  other sources of input

• Third parties have make presentations

• need “substantial interest” (Article 7 (10 ) and 13 )

• Panels may seek

• factual information from any relevant source

• scientific or technical  advice from an Expert 
review group (article 17 of the protocol)
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Panel Procedures:  duration

• As a general rule, 9 months from establishment of 
panel to consideration of report for adoption (if no 
appeal) (article 15)

• 12 months where report is appealed

(Article  )
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:
Panel procedures: Adoption of Panel Reports

• Adoption within 60 days 
of circulation, by 
negative consensus….

Article 19 of the protocol

… Except if appealed



Appellate  Process
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:
Appellate Review

• Appeals limited to “issues 
of law and legal 
interpretations developed 
by the panel”

• Appeal only open to 
parties to the dispute

Appellate Body
• 7 members

• members to have recognized 
authority and expertise in  
international trade law

• members unaffiliated with 
any government
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Dispute Settlement in the WTO:
Appellate Review:  report and adoption

Report of the Appellate Body:

• “may uphold, modify or reverse the legal findings 
and conclusions of the panel”

• Adoption of Appellate Body report: by reverse 
consensus within 30 days of circulation to 
Members
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Implementation

• Member must bring the 
measures into conformity
with its AfCFTA obligations

• Member must inform DSB of 
its intentions in for 
implementation of the 
recommendations

If there is a finding 
of violation: 
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Implementation: reasonable period of time

Determination of “reasonable period of time” for 
implementation:

• proposed by Member, and approved by DSB, or

• mutually agreed by the parties, or

• determined through arbitration:
• “guideline for the arbitrator”: 15 months from the date of 

adoption (Article 24 ( c) )
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:
Implementation: surveillance

• Surveillance by the DSB
• Status reports on implementation

• Temporary measures
• If Member fails to bring measure into conformity 

within reasonable period of time, possibility
• compensation or

• suspension of concessions (retaliation)
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Dispute Settlement in the WTO:
Implementation

• Voluntary

• Negotiated

• Compatible with AfCFTA  Agreements
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Implementation

Suspension of concessions:

• when authorized?
• on expiry of 20 days after the end of the reasonable period of 

time

• which products?
• same sector/other sector/ other agreement

• level of suspension?
• “equivalent to the level of nullification or impairment” (Art. 

25)

• arbitration on level of suspension, (Art. 25 (9))



Conclusion

▪ Dispute settlement – jewel in the crown

▪ Africa on the right  path, but at technical level  more 

needs to be  done

▪ Negotiations  for investment protocol need  to 

consider investor-state dispute  settlement

▪ Need to strengthen and collaboration of  ADR 

mechanisms

▪ Africa needs to develop capacity  for  engaging the 

dispute settlement


