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AIMS OF PAPER

• For a free trade area that aims to help the AU achieve the aims of economic integration and the 
avails thereof, the papers aims at:

- Identifying certainty and predictability in the law as one of the conditions sine qua non an 
efficient market place 

- Pin pointing the need for uniformized cross border insolvency laws in the AfCTA to help attain 
legal certainty and market efficiency

- Noting that the dominant approach to cross border insolvency on the continent is still  
territorialist in orientation;

- Identifying Modified Universalism as the ideal approach to attain the goals of an efficient cross 
border insolvency law in Africa

- Observing the growing adaptation into local laws of the UNCITRAL Model Law on Cross Border 
Insolvency, which is Modified Universalist, by close to half of the AU member states

- Urging the rest of the member states of the AfCTA that have not yet adapted the Model Law  into 
local statutes to do so, stating the reasons why.



GOALS AND ATTRIBUTES OF AN EFFECTIVE 
LOCAL AND CROSS BORDER INSOLVENCY LAW
• Creditor return maximization through collectivism, pari passu, 

moratoria etc

• Communitarian

• Contractualism

• Multiple values

• Ethical

• Forum

• Speed, efficiency, effectiveness, equitable treatment of creditors, 
orderly liquidation, rescue and reorganisation



NECESSITY FOR A CROSS BORDER INSOLVENCY 
LAW SYSTEM
• Various choice of substantive and procedural law and choice of jurisdiction 

questions arise in a cross border insolvency scenario;
• With no clear cut answers due to lack of uniform laws this leads to costly 

delays in the resolution of the questions, as a result affecting the ex ante 
pricing of debt and goods;

• A single market needs a cross border insolvency law system that is 
symmetrical to the market

• That way the goals of insolvency law and cross border insolvency law will 
be met

• However, disparate political and economic questions, like protection of 
local creditors, need to use local laws etc, stand in the way of a unified 
cross border insolvency law system. The so called ‘ sovereign pride and 
greed.’



CROSS BORDER INSOLVENCY LAW 
APPROACHES (1)
• Territorialism: Each state looks to its laws and administers the assets within 

its jurisdiction using its laws. Protects local creditor interests

• Disadvantages:

- In a single market with lots of member states, investors need to know lots 
of laws, hence costly.

- Multiple proceedings in location of assets

- Location of assets to determine applicable law leads to uncertainty.

- No cross border communication and cooperation protocols

- Not primed for rescue and reorganization

- Not primed for creditor return maximization



CROSS BORDER INSOLVENCY LAW 
APPROACHES (2)
• Universalism: one symmetrical law to govern worldwide assets of 

debtor. Home jurisdiction controlling jurisdiction supplying applicable 
law and assets repatriated to it.

• Disadvantages;

- Will require a strong communication and cooperation regime

- Quest for home country difficult in a world with multinationals that 
have various functions spread across the globe.

- Has to fight local sovereigns



CROSS BORDER INSOLVENCY LAW 
APPROACHES (3)
• Modified Universalism: Assets collected and distributed on a 

worldwide basis but reserves to local courts the evaluate fairness of 
home country procedures and to protect local creditor interests.

• Local courts would administer ancillary proceedings, whilst main 
proceedings are administered by home country

• Cooperation and communication protocols

• Local creditor interests protected by local courts



CURRENT SITUATION IN AfCFTA

• No unified pan African and cross market system for CBI

• MS’s are from different legal traditions and each tradition, whether 
common law or civil law of hybrid has its own recognition system

• No pan African treaty, except for OHADA member states

• No clear uniform choice of law and choice of jurisdiction rule

• No cooperation and communication protocol

• No automatic moratorium

• Unfriendly to cross border rescue and reorganization efforts

• However, around 24 MS’s of the AfCFTA adapted the Model Law by 
UNCITRAL



THE UNCITRAL MODEL LAW, 1997 

• Modified Universalist in orientation

• Aimed to:

- promote cooperation and communication

- Greater certainty for trade and investments

- Maximize creditor returns through moratoria

- Aids rescue and reorganization

- Access to local courts

- Local creditor interests, local laws for local assets

- Speedier recognition and urgent automatic and discretionary reliefs

But

+ COMI uncertainty



CONCLUDING REMARKS

• 24/55 not a bad start- 43%MS adapted it

• MS’s can adapt in various ways leading to uncertainty

• Lack of a unified judicial system also an issue apart from COMI 
uncertainty

• Ticks most of the boxes on the features of a modern and efficient 
cross border insolvency law.

• MS’s that have not already adapted it into local laws urged to do so.


