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1. INTRODUCTION  

The rule of law stands out among the most powerful and 

the most frequently repeated ideals in global discourse as 

a major source of legitimacy of governments.  It is a 

concept that has been extensively discussed and written 

upon by many theorists, particularly legal and political 

theorists.  First formulated by Aristotle many centuries ago, 

the concept of the rule of law remains relevant and 

popular despite inherent difficulties in defining it. 

 

This occasion provides yet another opportunity on the 

international scale for us to reflect on the concept of the 

rule of law on the African continent and how we might 

contribute in making it work for the good of the continent.  

An understanding of how the concept of the rule of law 

works at national level has a bearing on our appreciation 

of how the concept works at the regional, continental and 

international level. 

 

2. DEFINITION OF THE RULE OF LAW 

There is not one agreed definition of the rule of law.  Some 

writings of the World Bank define the rule of law as legal 
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order consisting of predictable, enforceable and efficient 

rules required for a market economy to flourish. The World 

Justice Project definition of the rule of law is a durable 

system or laws, institutions, norms, and community 

commitment that delivers accountability in government as 

well as private actors.  The United Nations definition of the 

rule of law refers to: 

 

“a principle of governance in which all persons, 

institutions and entities, public and private, including 

the State itself, are accountable to laws that are 

publicly promulgated, equally enforced and 

independently adjudicated and which are consistent 

with international human rights norms and standards.  

It requires, as well, measures to ensure adherence to 

the principles of supremacy of law, equality before the 

law, accountability to the law, fairness in the 

application of the law, separation of powers, 

participation in decision-making, legal certainty, 

avoidance of arbitrariness and procedural legal 

transparency.” 

 

In the context of the African Union, the rule of law is the 

notion that powers of state and government can be 

exercised legitimately only in accordance with applicable 
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laws and according to laid down procedures.  The 

preamble to the Constitutive Act of the African Union 

states in part that the State parties are: 

 

“Determined to promote and protect human and 

peoples’ rights, consolidate democratic institutions and 

culture and ensure good governance and the rule of law.” 

 

Various theorists writing on the concept of the rule of 

law have provided different definitions of the concept 

although a common thread can be seen running 

through them all.  The concept of the rule of law is 

understood to embrace the fundamental element of 

legality.  Government officials and citizens alike are 

bound by and abide by the law.  It is generally 

understood that the rule of law is a set of principles or 

ideals for ensuring an orderly and just society; a process 

or practice that supports equality of all persons before 

the law and prevents arbitrary use of power or 

authority.  According to Black’s Law Dictionary, the rule 

of law provides that decisions should be made by the 

application of known principles or laws without the 

intervention of discretion in their application. 

 



 
 

5 
 

3. HISTORICAL DEVELOPMENT OF THE RULE OF LAW 

This is not the place to engage in an exhaustive analysis of 

the history of the development of the rule of law.  We make 

reference to such history only to show that the concept of 

the rule of law is of ancient origin and that it has survived 

the test of time.  In about 350 BC, Aristotle the Greek 

Philosopher formulated the rule of law in his work titled 

“Politics” on footing of whether it is better to be ruled by 

the best man or the best laws.  He took the realistic position 

that laws are advantageous in a mode of governance 

although he saw some difficulty in the rigid adherence to 

the law.  That work of Aristotle remained influential in all 

other writings by various theorists that followed.  In the 

second of his Two Treatises of Government in 1689, John 

Locke followed Aristotle’s approach and emphasised the 

importance of governance through established standing 

laws promulgated and known to the people.  

Montesquieu’s work on the Rule of Law in 1748 is best 

known for propositions about separation of powers of the 

three arms of State. The leading scholar of the more 

modern times, Dicey, wrote his work on the rule of law in 

the 19th century. 
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History also contains some controversy or opposition to the 

rule of law in the writings of theorists such as Plato, Thomas 

Hobbes and Carl Schmitt.  There are some radical 

differences between Plato’s conception of the rule of law 

and contemporary understanding of the rule of law.  

However, it must be observed that the writings of 

opponents of legality do not show a complete departure 

from the centrality of the rule of law for social order. 

 

4. THE RULE OF LAW AS AN IDEAL 

The rule of law is one ideal among many other ideals such 

as democracy, human rights, social justice and economic 

freedom.  It is therefore important that the rule of law be 

understood in its own right and not in the context of other 

ideals.  

 

There is a distinction between the rule of law and a rule of 

law in that the latter refers to a particular rule of law.  In 

contrast, the rule of law is an ideal of political morality in a 

system of governance.  The rule of law as an ideal is 

capable of manifesting itself differently in different societies 

as a function of the political, economic, cultural and social 

environment.  This means that for the rule of law to be 
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sustained in any given society, members of that society 

must believe in it and must be committed to the ideal.  

Society will believe in and be committed to the rule of law 

when it appreciates the value underlying the ideal.  The 

rule of law as an ideal is valuable and important because 

it establishes an environment for good governance and 

observance of human rights.  The rule of law makes 

governance less arbitrary and more predictable, more 

impersonal and objective and less coercive.  The 

advantages of the rule of law are many, including fairness 

and ensuring transparency, public trust, equality under the 

law and access to justice for all.  It replaces the rule of the 

strong man, and reason and not passion guide the 

conduct of business. 

  

5. CHALLENGES IN ENSURING OBSERVANCE OF THE RULE 

OF LAW 

There are challenges in ensuring observance of the rule of 

law at both national and international level.  These 

challenges include; 

i. Illiteracy and poverty. 

ii. Complex and costly procedures. 
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iii. Lack of access to justice, especially for vulnerable 

and marginalised population. 

iv. Absence of independent and impartial arbiters to 

demonstrate professionalism. 

v. Centralised public offices and authority. 

vi. Proliferation of hate speech and incitement to 

violence. 

vii. Impending law enforcement fuelling breakdown 

in law and order by political or interest groups. 

viii. Corruption. 

ix. Failure to fully appreciate the tenets of 

democracy and good governance. 

x. Failure to appreciate full import of human rights 

and corresponding responsibilities.  

 

6. THE RULE OF LAW AND THE AFRICAN EXPERIENCE 

The wave of democratic change of the late 1980’s and 

early 1990’s brought hopes for the re-emergence of the 

observance of the rule of law on the African continent.  

New Constitutions that the countries in transition adopted 

were firmly anchored on the rule of law.  The promise of 

both political and economic freedom and prosperity gave 

hope to the people for better things to come.  To be fair, 

there were initially remarkable improvements in the 
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observance of the rule of law on the continent, even 

among half-hearted democrats.  Overtime, there was a 

relapse in the observance of the rule of law on the African 

continent.  Professor Charles Manga Fombad of the 

University of Pretoria made an assessment of the crisis of the 

rule of law in Africa and observed that the degree of 

adherence to, as well as measurement of compliance 

with, the rule of law in various countries is somewhat 

affected by the local context.  He nonetheless noted that 

there is need for coordinated mechanisms to check the 

decline in observance of the rule of law on the African 

continent and to ensure it is enforced. 

 

In a similar vein, Makau Mutua writing on Africa and the 

Rule of Law looks at the problematic rebirth of liberalism in 

Africa and the rule of law for sustainable development. 

 

What is clear in the above discourse is that problems of 

non-adherence to the rule of law begins at national level 

where breakdown of law and order also manifests itself.  

With passage of time, rule by fear and intimidation begins 

to replace rule of law.  National laws are violated by both 

rulers and the ruled.  Escalation of these begin to impact 
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neighbouring countries.  At continental level, violation of 

African Union law may take place. 

 

African Union law is that body of law comprising treaties, 

resolutions and decisions that have direct and indirect 

application to the member States of the African Union.  The 

main legal instruments of the African Union law include the 

Constitutive Act of the African Union, the African Charter 

on the Rights and Welfare of the Child, The African Charter 

on Human and Peoples’ Rights, The Treaty Establishing the 

African Economic Community and The African Charter on 

Democracy, Elections and Governance.  Although the 

African Charter on Human and Peoples Rights does not 

expressly use the phrase ‘rule of law’, the African 

Commission on Human and Peoples Rights has interpreted 

its mandate under the Charter as allowing it to promote 

and protect the rule of law in Africa. 

 

About three weeks ago, and in this very place, we had an 

international conference of the African Electoral 

Jurisprudence Network which discussed, among other 

topics, the rise of unconstitutional changes of governments 

on the African continent and the role of the Judiciary.  It 
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was clear that some recent events on the continent in this 

regard are evidence of non-adherence to the rule of law. 

 

However, not all hope should be lost if recent indices by 

the World Justice Project Rule of Law Index for 2021 and 

indeed a 2015 Mo Ibrahim Index on African Governance 

are to be relied upon.  According to the 2015 Mo Ibrahim 

Index of African Governance on the sub-category insights 

on rule of law, the African Continent had shown a positive 

trajectory in Rule of Law in the previous four years, 

registering an average continental improvement.  The Rule 

of Law was the most improved category in Safety and Rule 

of Law since 2011.  In particular, Senegal and Malawi were 

said to have performed particularly well in that they ranked 

highly and showed some of the largest improvements since 

2011.  The more recent World Justice Project Rule of Law 

Index for 2021 which ranked 139 countries ranks some 

African countries between No. 42 and No. 107.  This must 

assure that commitment to adherence to rule of law on the 

African continent remains despite some of the very 

unfortunate events of the recent past.  This also means we 

have something to build on in the adherence to the rule of 

law on the continent. 



 
 

12 
 

7. THE ROLE OF LAWYERS IN ENSURING OBSERVANCE OF 

THE RULE OF LAW IN AFRICA 

In the past week, someone speaking about the workings of 

the rule of law in the USA said there the rule of law means 

the rule of lawyers.  The significance of this statement lies 

on the critical role that lawyers, particularly legal 

practitioners, must play in ensuring adherence to the rule 

of law both at national and international level.  A display 

of the highest degree of integrity and professionalism is 

bound to contribute a great deal to adherence to the rule 

of law. Lawyers on the continent have a very important role 

of ensuring and supporting the protection and the 

promotion of the rule of law.  

 

8. THE ROLE OF THE JUDICIARY IN THE ENFORCEMENT OF 

THE RULE OF LAW 

It is axiomatic that an independent and impartial judiciary 

is the bulwark of the rule of law.   The Courts remain a 

symbol of service to the rule of law.  Judges have a specific 

task to ensure that all are accountable to the law and it is 

on them that the responsibility for maintaining the rule of 

law rests. 
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Concerns have been expressed elsewhere about 

expansion of judicial power in the style of judicialization of 

politics.  It has been suggested that Courts should not 

overstep judicial bounds to avoid societal backlash.  To this 

we would respond by saying that the Judiciary too is 

subject to the law and the rule of law.  Once it operates 

within the confines of the law, there should be no cause for 

concern. 

 

9. CONCLUSION  

The rule of law as a concept is an ideal of ancient origins 

and has stood the test of time despite controversies about 

it.  It stands out among the most powerful and universally 

acknowledged ideals that hold society together for 

peaceful co-existence and social development.  

Variations in the definition of the rule of law do nothing to 

take away legality as the fundamental aspect of the 

concept.  The variations speak to what each consider to 

be the main elements, important components, factors or 

characteristics and the principles of the rule of law. 

 

The popularity and the universal acceptance of the rule of 

law as a principle of governance overshadow any 
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opposition to it.  The challenges in ensuring observance of 

the rule of law are real and need to be overcome.  

Experience of the observance of the rule of law in 

individual countries and on the African continent has been 

varied, at times getting to crisis levels.  Yet various indicators 

are that generally there is progress in adherence of the rule 

of law on the African continent despite what appears to 

be the rise of the regrettable unconstitutional changes of 

governments. We agree with the proponents of 

strengthening the coordination of rule of law enforcement 

mechanisms, including the role of lawyers and the 

judiciaries of our countries. 
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