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AND ORDERS IN THE AFRICAN CONTINENTAL FREE TRADE AREA  
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(a) Introduction 

The African Continental Free Trade Area was imagined decades ago with the aim of African 

economic integration. The 1991 Treaty Establishing the African Economic Community, following 

up on the Lagos Plan of Action of April 1980 had the purpose of fostering the economic, social 

and cultural integration of the African continent. Prior to 1980, resolutions of the Assembly of the 

Organization of African Unity of 1963, 1970 and 1973 had recognized that the economic 

integration of the African Continent was a pre- requisite for realizing the objectives of the 

Organization of African Unity.1 The 2000 Constitutive Act of the African Union does, in its 

preamble, recognize the objectives of the Treaty Establishing the African Economic Community, 

and has, as a specific objective, the coordination and harmonization of policies between the 

existing and future regional economic communities for the gradual attainment of the objectives of 

the Union, one of which objectives is African economic integration. 

African countries have since moved from the shared vision to an executed and in force pan African 

trade agreement with 54 of the 55 member states of the African Union getting on board by 

2020.2The Agreement Establishing the African Continental Free Trade Area was signed in March, 

2018 and came into force in May, 2019. Amongst the aspirations for its establishment was the 

attainment of Agenda 2063 for a continental market with the attendant free movement of persons, 

capital, goods and services which are crucial for deepening economic integration;3 to create a 

liberalized market for goods and services; to contribute to the movement of capital and natural 

persons and facilitate investments building on the initiatives and developments in the State Parties 

and regional economic communities among others.4 To attain these objectives, the African 

 
1 Preamble to the Treaty Establishing the African Economic Community. 
2 Kuhlman, K and Agutu, A ‘The African Continental FTA: Towards a New Legal Model of Trade and Development’ 
2020 Vol 51 Georgetown Journal of International Law, 753. 
3 Preamble to the Treaty Establishing the African Continental Free Trade Area. 
4 Article 3 of the Treaty Establishing the African Continental Free Trade Area. 
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Continental Free Trade Area, shall among others be driven by Member States of the African Union, 

and have regional economic communities’ free trade areas as building blocks.5 

Africa States have therefore taken the giant leap from merely belonging to one or a few regional 

economic blocks with limited geographical coverage on the continent, to creating one huge 

continent-wide market, with the attendant free movement of capital and goods. There is, therefore, 

likely to be an increase in cross- border investment and trading among businesses domiciled in the 

various member states of the African Union. Multinational corporations and enterprises will 

emerge and those already in existence will grow and expand, encouraged by the treaty.  

Market places, whether domestic or international, need to be efficient and one of the contributors 

to economic efficiency in any market place is legal certainty. Predictability is the aim of legal 

certainty.6 Legal uncertainty, whilst a catalyst for legal conflict, also does increase the cost of doing 

business as investors will increase the price of transactions or credit to cater for this uncertainty.7 

A continent wide market place or economic community will no doubt become more efficient and 

benefit from legal determinacy and predictability. In the field of insolvency it has been observed 

that predictable laws in a marketplace promote stability in commercial transactions, foster lending 

and investment at lower risk premiums, and promote consensual resolution of disputes between a 

debtor and its creditors by establishing a backdrop against which parties can assess their relative 

rights.8  

In any trading environment, not all businesses will thrive. Some will and do falter and become 

unable to pay debts for all sorts of reasons. In a continental market place with lots of cross- border 

trade and investment, where a multinational entity becomes insolvent, the insolvency laws and 

courts of more than one country will inevitably come into play. Insolvency systems and laws differ 

in every country, and African countries are not an exception. This is because insolvency laws 

usually ‘ reflect a nation’s historical, social, political and cultural needs.’9 The historical ‘ Scramble 

 
5 Article 5 of the Treaty Establishing the African Continent Free Trade Area. 
6 Portuese, A, Tanega, J and Gough, O. ‘The Principle of Legal Certainty as a Principle of Economic Efficiency’ 2014 
Volume 44(1) European Journal of Law and Economics 
7 Keay, A. ‘The Harmonization of Avoidance Rules in European Union Insolvencies’ 2017, Volume 66 International 
and Comparative Law Quarterly, 79-105 
8 World Bank, Principles and Guidelines for Effective Insolvency and Creditor Rights (World Bank,2001) 
9 Masoud, B ‘Legal Challenges of Cross- Border Insolvencies in Sub- Saharan Africa with Reference to Tanzania and 
Kenya: A Framework for Legislation and Policies’ (Ph.D. Thesis, Nottingham Trent University, 2012) 17 
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for Africa’ which saw the continent balkanized and colonized by seven European powers with 

differing legal traditions, coupled with Africa’s own cultural diversity never helped matters at all 

in terms of the diversity of national insolvency laws on the African continent. In a cross- border 

insolvency scenario there will be the inevitable choice of law10 and choice of jurisdiction11 issues 

that may require resolving in a speedy and efficient manner and a multiplicity of applicable 

insolvency laws does little to improve the goals of both legal and economic efficiency on the 

continental market place. The various questions that may arise in a cross- border insolvency case 

may include:’ (i) which court has jurisdiction to declare a company insolvent?; (ii) will the courts 

or the appointed administrator where such proceedings are commenced have the power over 

foreign assets of the insolvent debtor, and if so, will they have easy access in calling in all the 

assets for the benefit of all the creditors?; (iii) whether and to what extent all creditors regardless 

of their location will be treated equally alongside local ones?;(iv) the extent to which the local 

court might recognize foreign insolvency proceedings; (v) whether different courts in different 

jurisdictions are likely to cooperate in calling in the insolvent debtor’s assets; (vi) the manner in 

which the assets are to be dealt with in the event of concurrent proceedings in multiple 

jurisdictions; (vii) the law applicable in matters of substance and procedure; and (viii) whether 

local courts have power over an insolvent foreign company.’12 

To realize the goal of African economic integration and develop an efficient continental 

marketplace, it is essential that members of the African Continental Free Trade Area should begin 

the quest for setting up an enabling legal framework that will help attain the goal of legal certainty 

and market efficiency. One of the areas of law that member states need to start musing on is that 

of cross- border insolvency. The conflict of law questions noted above are pertinent not only 

because there is a plethora or diversity of insolvency laws on the continent but also because there 

is no unified cross border insolvency law in the marketplace that is the African Continental Free 

Trade Area. This is unlike in the European Union where they have the European Council 

Regulation on Insolvency Proceedings (the Regulation)13 and, in Africa, amongst member states 

 
10 Westbrook, J, ‘Choice of Avoidance Law in Global Insolvencies’ 1991, Vol 17, Issue 3, Brooklyn Journal of Int’l 
Law, 499 
11 For example, which member state has the right to open and conduct insolvency proceedings. 
12 Masoud, ibid, 24 
13 Regulation (EU) 2015/848 of the European Parliament and of the Council. 
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of the Organisation pour l’ Harmonisation en Afrique du Droit des Affaires14 ( ‘OHADA’) who 

enacted the OHADA Unified Insolvency Law, which, among other things, deals with cross- border 

insolvency. With the exception of the OHADA effort, very little has taken place in the field of the 

harmonization of substantive or private international law or indeed of cross- border insolvency law 

in Africa or in any of its regional economic blocks.15 The situation obtaining in the African 

Continental Free Trade Area where there is no uniform cross- border insolvency law is undesirable 

and in need of redress as cross border insolvency cases need to be resolved with speed and 

efficiency to prevent the dismemberment of the debtor’s estate, quite apart from the need for 

certainty and predictability in the market place to encourage the flow of trade and investment.16 

Cooperation between national courts and insolvency practitioners to achieve efficiency and 

maximize returns to creditors is also of great importance and this is best achievable within the 

context of a common cross- border insolvency regime.17 An investor would be wary of making 

huge investments in a market where, in the event of the borrower’s insolvency, the investor would 

not know whether the money or assets in the foreign jurisdiction would be available to him; how 

long the insolvency proceedings would take; which laws as regards distribution or avoidance of 

transactions would apply; whether he would be entitled to participate in the foreign insolvency 

proceedings; or, whether the foreign jurisdiction would be able to facilitate or cooperate in 

corporate reorganization or rescue efforts. Absence that knowledge, the investor would either shy 

away from investing, or, price his lending very high to cover the huge risks from the various 

unknowns on the marketplace. 

This paper is aimed at motivating member states of the African Continental Free Trade Area to 

‘tool up’ their marketplace with a unified cross- border insolvency law, that will cater for certainty 

and predictability, speed and efficiency in the handling and disposal of cross border insolvency 

cases on the marketplace, with the aim of making it an attractive destination for foreign direct 

investment as well as stimulating intra- African trade and investment. The paper begins with a 

 
14 Organisation for the Harmonisation of Business Law in Africa, an organization comprised of 16 member states 
from a largely Francophone (and hence French civil law background. 
15 Oppong, R. ‘Globalization and Private International Law in Commonwealth Africa’ (2014) 36 UALR Law Rev. 153 
16 The Insolvency Service, The Implementation of the UNCITRAL Model Law on Cross Border Insolvency in Great 
Britain [2005] 4 available at <http://www.insolvencydirect.bis.gov.uk> 
17 Locatelli, F. ‘International Trade and Insolvency Law: Is the UNCITRAL Model Law on Cross- Border Insolvency an 
Answer for Brazil? (An Economic Analysis of its Benefits to International Trade)’ [2008] Law and Business Review of 
the Americas 313 
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brief narrative of the aims of insolvency law following which it will discuss the common 

approaches to cross border insolvency law and the hallmarks of an efficient and effective cross 

border insolvency law regime. The paper will then discuss the current state of the law on cross 

border insolvency in Africa before making a proposal on how member states can proceed having 

a unified cross border insolvency law regime, including an assessment of the features of the 

proposed regime. 

(b) Aims of insolvency law 

A discussion of the theoretical goals of insolvency law is important not only because these serve 

as an evaluation tool or reference point for examining the efficacy of existing insolvency regimes, 

both domestic and international but also for understanding the suitability or effectiveness of cross- 

border insolvency laws as such laws do not exist for their own sake; their raison d’etre of ought 

to be linked to the attainment of the general aims and objectives of insolvency law. An 

understanding of the goals of insolvency law will therefore avert the inevitable empty descriptive 

narrative of any proposed cross- border insolvency laws that offers no possibility of making 

justifiable prescriptions for the improvement of their content, and a failure to understand the goals 

of insolvency law will render any attempt at proposing a regime of pan- African cross- border 

insolvency laws difficult,  since any proposals for the design and content of such laws will not be 

grounded in any overarching policy goals.18  

The leading theoretical aims of insolvency law are:19 

(i) Creditor Return Maximization  

Inspired by the law and economics movement,20 this theory posits that insolvency law aims at 

preventing individual creditors’ rush to ‘ grab’ the assets of the insolvent estate, thereby 

dismembering it.21 Insolvency proceedings being collective, should aim at maximizing the value 

of the insolvent estate for the benefit of all creditors and should therefore only concern themselves 

 
18 Finch, V. Corporate Insolvency Law: Perspectives and Principles (2nd Ed, Cambridge University Press, 2009) 29 
19 See generally, Kaphale, K ‘Towards Modified Universalism: The Recognition and Enforcement of Cross- Border 
Insolvency Judgments and Orders in Malawi’ LLM Thesis, University of Malawi, Chancellor College, 2013. 
20 Finch, ibid, 32 
21 Baird, D and Jackson, T. ‘Corporate Reorganizations and the Treatment of Diverse Ownership Interests: A 
Comment on Adequate Protection of Secured Creditors in Bankruptcy’ (1984) U. Chi. L. Rev. 97, 100-101 
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with those who have property rights in the assets of the insolvent firm.22 A collective insolvent 

proceeding ‘ is directed towards reducing the costs associated with diverse ownership interests and 

encouraging those with interests in the firm’s assets to put those assets to such use as the group as 

a whole would favor.23 Hence, dismemberment of the debtor’s estate is discouraged and speed and 

efficiency in its disposal encouraged to avert reduction of the value of the estate available for 

distribution to creditors. This theory views insolvency law as a ‘collectivized debt collection 

devise’ and a response to the ‘common pool’ problem created when diverse co- owners assert 

rights against a common pool of assets.24 The compulsory collective regime aimed at maximizing 

the assets of the debtor’s estate is anchored in the imaginary ‘creditors bargain’ theory, reflecting 

what agreement creditors would have reached ex ante were they free to agree the form of 

enforcement of their claims in the event of an insolvency as the approach would reduce strategic 

costs, increase the aggregate pool of assets and render the administration of the estate in an efficient 

manner. In this approach all policies and rules in insolvency law are designed to ensure that the 

return to creditors as a group is maximized.25 

The theory has been criticized for ignoring the protection of non- creditor’s interests like the right 

or aspiration of employees to continued employment, and the community, the disregard of 

corporate rescue and reorganization goals,26 and for decontextualizing creditors without regards to 

their wealth status.27 

(ii) Communitarian Theory 

Professor Gross advocates a multi- focused theory of insolvency law that takes care of the interests 

of the whole community that would be affected by an enterprise’s insolvency. This would include 

employees, suppliers, customers, nearby property owners, tax authorities and so on.28 Gross 

postulates that issues like corporate rescue and reorganization are driven not only by creditor’s 

debt collection drives but also concerns for the community. Insolvency law should look to the 

 
22 Ibid, 103. 
23 Ibid, 103. 
24 Jackson, T.  The Logic and Limits of Bankruptcy Law, (Harvard University Press, 1986) 
25 Finch, ibid, 31; Scott, R. ‘Through Bankruptcy with the Creditors Bargain Heuristic’ (1986) U. Chi. L. Rev. 690 
26 Hummellen, J, ‘Efficient Bankruptcy Law in the United States and the Netherland: Establishing an Assessment 
Framework’ (2014) European Journal of Comparative Law and Governance, 148,161 
27 Ibid, 31. 
28 Gross, K. ‘Taking Community Interests into Account in Bankruptcy: An Essay’ (1994) 72 Wash. U.L.Q, 1031, 1032. 
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survival of organizations as well as to their orderly liquidation.29The theory has been criticized on 

the ground of indeterminacy- the definition of the community is too broad and it is difficult to 

judge between competing community interests when deciding whether to proceed to liquidate or 

reorganize an ailing enterprise 30 due to the infinite number of community interests that might be 

at play in every single insolvency case and because their boundaries are limitless.31 Hence it lacks 

the degree of focus necessary for the design of insolvency law because of the diverse breath of 

interests it covers.32 How, for example, can selected interests be weighed? How might a court 

balance the community’s interests in maintaining employment against potential environmental 

damage? These issues are compounded by the fact that judges may not be well placed to decide 

what should and should not be in the community’s best interest and this would involve them in 

politically fraught decision making and encourages post-hocery.33 

(iii) Contractarian theory 

The advocates of this theory depict a model of bankruptcy as a system designed to mirror the 

agreement one would expect creditors and other stakeholders to form among themselves were they 

to negotiate such an agreement from an ex ante position.34 This theory attempts to overcome the 

restrictions of the creditors wealth maximization theory in the sense that whereas Jackson seeks to 

justify insolvency law with reference to the rules that contract creditors would agree to from behind 

the veil of ignorance, Korobkin places behind the wall not merely contract creditors but 

representatives of all those persons who are potentially affected by the company’s decline, 

including employees, managers, owners, tort victims, the community, etc. and they proceed to 

choose insolvency law from behind a strict veil, ignorant of their legal status, position within the 

company or other factors that might affect them to advance personal interests. They foresee, 

however, the demise of the company affecting a wide array of interest groups with different 

capacities to affect the outcome. Korobkin argues that the choice of such groups would be 

 
29 Finch, ibid, 41. 
30 Schermer, B. ‘Response to Professor Gross: Taking the Interests of the Community into Account in Bankruptcy- A 
Modern Tale of Belling the Cat’ [1994] Wash.U.L.Q. 1049, 1051-1052. 
31 Schermer, S, ‘Rehabilitation, Redistribution or Dissipation: The Evidence of Choosing Among Bankruptcy 
Hypotheses’ (1994) 72 Wash. U.L.Q, 955, 964 
32 Finch, ibid, 42. 
33 Ibid, 43. 
34 Korobkin, D. ‘Contractualism and the Normative Foundations of Bankruptcy Law’ (1993) 71 Texas Law Review 
541. 
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governed by two principles: inclusion of all parties affected by the bankruptcy to press their 

demands, and rational planning, to determine whether and to what extent persons would be able to 

enforce their legal rights and exert leverage. Such rational planning would seek to protect the 

powerless, or persons in the worst-off positions to affect the outcome.35 

(iv) Multiple Values Theory 

Elizabeth Warren’s contribution, her theory ‘sees bankruptcy as an attempt to reckon with a 

debtor’s multiple defaults and to distribute the consequences among different actors. Bankruptcy 

encompasses a number of competing- and sometimes conflicting- values in this distribution…no 

one value dominates, so that bankruptcy policy becomes a composite of factors that near on a 

better answer to the question: How shall the losses be distributed?’36 Hence in sharp contrast to 

the approaches that offer a single , economic rationale, for example, creditor wealth maximization, 

this theory peddles the notion that insolvency law serves a series of values that cannot be organized 

into neat priorities.37 Warren herself admits that the theory she offers is complex, elastic, 

interconnected and ‘for which I can neither predict outcomes nor even fully articulate all the factors 

relevant to a policy decision.’38 The theory offers little assistance to the decision maker on the 

management of tension and contradictions between different values or on the way that trade- offs 

between various ends should be effected. There are also questions as to which values to invoke or 

emphasize, nor do core principles emerge to guide decisions on such trade-offs to establish what 

weight to attach to what value. Hence the open- texturedness of this eclectic multiple values theory 

can pose significant problems.39 

(v) The Ethical Theory40 

 
35 Finch, ibid, 32 
36 Warren, E. ‘Bankruptcy Policy’ (1987) 54 U.Chi. L. Rev. 775,777. At page 778, she states that ‘reorganization does 
not only serve the interests of creditors- older employees who could not have retrained for other jobs, customers 
who would have lost to resort to less attractive, alternative suppliers of goods and services, suppliers who would 
have lost current customers, nearby property owners who would have suffered declining property values, and 
States and Municipalities that would have faced shrinking tax bases’. She also notes on page 800 that ‘bankruptcy 
is designed to solve difficult distributional choices, not just mere collectivism’. 
37 Finch, ibid, 45 
38 Warren, ibid, 811. 
39 Finch, ibid, 47. 
40 Ibid, 44 
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Philip Schuman’s argument41 is that insolvency law fails to rest on an adequate philosophical 

foundation in so far as the formal rules of insolvency disregard issues of the greatest moral concern. 

He argues that the situation of the debtor, the moral worthiness of the debt and the size, situation 

and intent of the creditor should be taken into account in laying the foundation of insolvency law, 

and when this is done, a distinction should be drawn between debts which have arisen out of 

contracts that personally benefit the creditor and debts for involuntary acts like torts, or loans 

between related parties. He would accordingly have judges or administrators base their decisions 

on such matters as priorities on ethically relevant considerations rather than blind acceptance of 

the supposition that all creditors are equal. The challenge with this theory is whether it is possible 

to find ethical principles that underpin all insolvency laws, or the possibility of a consensus on the 

substance of such principle(s). The boundaries of such principles would also be difficult to 

delimit.42 

There are a few more emerging theories that seek to understand or explain the aims of insolvency 

law, but the five highlighted above are the major ones.43 Finch 44 states that these theories can be 

seen as incorporating a number of important legitimating rationales for insolvency processes. 

However, among the theories, the most dominant one is the creditor return maximization theory 

as it reflects reality more closely than the other theories45 through the abhorrence of debtor estate 

dismemberment and the imposition of automatic moratoria on the presentation of bankruptcy 

petitions in most bankruptcy legislations, as well as through the facility of transaction avoidance, 

one of whose results is the bulking up of the debtor’s estate for distribution to creditors. The anti-

deprivation rule46 serves the same purpose, and arguably, the pari passu principle acts as a catalyst 

 
41 Shuchman, P, ‘An Attempt at a Philosophy of Bankruptcy’ (1973) 21 UCLA L. Rev. 403; See also Kilpi, J, The Ethics 
of Bankruptcy, (Routledge, 1998) 
42 Finch, ibid, 45 
43 For example, Flessner’s Forum theory which posits that bankruptcy’s essence is to establish a forum within 
which all interests affected by business failure, whether directly monetary or not, can be voiced. Its essence is to 
coordinate and civilize debt collection, and secondly, to organize and rationalize the hard decision making that us 
inevitably called for in any major business insolvency. See Flessner, A. ‘Philosophies of Business Bankruptcy Law: 
An International Overview.’ In Ziegel, J.S.(ed) Current Development in International and Comparative Insolvency 
Law (Clarendon Press, Oxford, 1994) 
44 Ibid, 63  
45 It also aligns well with the history of bankruptcy laws which originate from the debtor’s acts of fleeing from his 
creditors or keeping house to escape from creditors: See generally. Tremain, I. ‘Escaping the Creditor in the Middle 
Ages’ (1927) 43 Law Quarterly Review 230; Tremain, I, ‘Acts of Bankruptcy: A Medieval Concept in Modern 
Bankruptcy Law’ (1938) 52 Harvard Law Review 189. 
46 See British Eagle International Airlines Limited v Compagnie Nationale Air France [1975] 1 WLR 758 
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or motivator for the collectivist approach. On the other hand, the availability of priority rules in 

various schemes of distribution suggest that insolvency laws serve to protect interests other than 

those of creditors in the strict sense, and so, too, the facility of corporate rehabilitation as an 

alternative to liquidation, which would tend to support the communitarian and contractarian 

theories. The ethical theory would seem to manifest itself in the treatment of dispositions to related 

parties in transaction avoidance rules. 

In essence, the theories show that insolvency laws, using the device of collectivism, aim to avoid 

the dismemberment of the debtors’ estate, not only with the aim of maximizing the estate for 

creditors, but also with the aim of setting the ideal conditions for corporate rehabilitation efforts 

which would serve wider community interests apart from those of creditors. As Goode summed it 

up: 

‘…The failure of a corporate enterprise potentially affects a wide range of interests. Those 

most immediately concerned are, of course, creditors, managers, other employees and the 

shareholders. But the failure may have wider implications. It may force customers and 

suppliers into insolvency; it may, in causing job losses, tear the heart out of the local 

community, in the case of a major bank or industrial company, it may even affect the 

national economy...the community at large may also have an interest in the continued 

performance of the company’s obligations in public law.’47 

Beyond these theoretical aims, or what Finch48 calls ‘visions’ of insolvency law, there have also 

been other attempts at a jurisdictional and multilateral level, to give comprehensive formulations 

of the aims and objectives of modern insolvency law, with the most important being the 

jurisdictional attempt that is the report of the Cork Committee in the United Kingdom.49 The 

authors of the report expressed the belief that the following were the aims of a good modern 

insolvency law: 

(a) To recognize that the world in which we live and the creation of wealth depend on 

a system founded on credit and that such a system required, as a correlative, an 

insolvency procedure to cope with its casualties; 

 
47 Goode, R. Principles of Corporate Insolvency Law (4th edition, Sweet and Maxwell 2011) para 2-14. 
48 Finch, ibid, 32 
49 Report of the Review Committee on Insolvency Law and Practice (Cmnd 8558, 1982) 
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(b) To diagnose and treat an imminent insolvency at an early rather than a late stage; 

(c) To relieve and protect where necessary the insolvent, and in particular the 

individual insolvent, from any harassment and undue demands, whilst taking into 

consideration the rights which the insolvent (and where an individual, his family) 

should legitimately continue to enjoy; at the same time, to have regard to the rights 

of creditors whose own position may be at risk because of the insolvency; 

(d) To prevent conflict between individual creditors; 

(e) To realize the assets of the insolvent which should properly be taken to satisfy his 

debts, with the minimum delay and expense; 

(f) To distribute the proceeds of the realizations among creditors fairly and equitably, 

returning the surplus to the debtor; 

(g) To ensure that the processes of realization and distribution are administered 

honestly and competently; 

(h) To ascertain the causes of the insolvent’s failure, and if conduct merits criticism, or 

punishment, decide what measures are to be taken; to establish an investigative 

process sufficiently full and competent to discourage undesirable conduct by 

creditors and debtors; to encourage settlement of debts; to uphold business 

standards and commercial morality, and to sustain confidence in insolvency law by 

effectively uncovering assets concealed from creditors, ascertaining the validity of 

creditors’ claims and exposing the circumstances attending failure; 

(i) To recognize and safeguard the interests, not merely of insolvents and their 

creditors and other groups in society who are affected by the insolvency, for 

example, not only the interest of directors, shareholders and employees but also 

those of suppliers, those whose livelihoods depends on the enterprise, and the 

community; 

(j) To preserve viable commercial enterprises capable of contributing usefully to 

national economic life; 

(k) To offer a framework for insolvency law commanding respect and observance, and 

yet flexible to cope with change and which is also seen to produce practical 

solutions to commercial and financial problems, simple and easy to understand, free 
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of anomalies and inconsistencies and capable of being administered efficiently and 

economically….  

Though they are not arranged in any manner reflecting importance,50 an analysis of the 

above cited aims shows that each of the ‘ visions’ or theoretical aims of insolvency law , 

ranging from creditor maximization,51 communitarianism,52 the ethical 

theory,53contractarianism,54 the multiple values theory55 and even the forum theory56 are 

reflected within the narrative of the aims, the only problem  being that the absence of 

identified core or fundamental aims would render it difficult for legislators to decide which 

aspect(s) to give priority to and which one(s) to compromise when formulating legislation. 

Observably, the stated aims do cover both liquidation and rescue and reorganization goals 

or scenarios. Most importantly, quite apart from being goal or vision oriented in relation to 

what persons, activities or outcomes are to be targeted or must benefit from the laws, the 

stated narrative of aims also covers aspects to do with the character or attributes of 

insolvency laws, such as the avoidance of delay and expense, promotion of fairness and 

equity, capability to  be administered efficiently and economically, freedom from 

anomalies and inconsistencies, simplicity and the ability to command respect and 

observance. 

At a multilateral level, the UNICTRAL Legislative Guide on Insolvency Law,57 whilst 

recognizing the need to accommodate a range of interests in the legal mechanism of 

insolvency law, for example, debtors, owners and management of the debtor, creditors 

(including tax authorities), employees, guarantors of debt and suppliers of goods and 

services, and to strike a balance between the different interests58 lists the following as the 

key objectives of insolvency law: 

1. Provision of certainty in the market and to promote stability and growth; 

 
50 Finch, ibid, 30 
51 Clauses (e) and (f) 
52 Clause (i) 
53 Clause (h) 
54 Clause (i) 
55 Clause (i); Finch, ibid, 46 
56 Arguably, clauses (i) and (k) 
57 Available at < Error! Hyperlink reference not valid.> accessed on May 26,2022 
58 Paragraph 1 of the UNCITRAL Guide on Insolvency Law, ibid. 
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2. Maximization of the value of assets; 

3. Striking a balance between liquidation and reorganization;  

4. Ensuring equitable treatment of similarly situated creditors; 

5. Provision of timely, efficient and impartial resolution of insolvency; 

6. Preservation of the insolvency estate to allow equitable distribution to creditors; 

7. Ensuring a transparent and predictable insolvency law.59  

The UNCITRAL Legislative Guide’s narrative of the goals of insolvency law is obviously 

more succinct and focused than the Cork Report’s and UNCITRAL being a multilateral 

forum, represents the views that multiple jurisdictions that are members of UNCITRAL 

hold on the subject. However, it appears the Legislative Guide does cover the same ground 

as the Cork Report though in a bolder manner in the sense that while the Cork Report 

avoided mention of creditor return maximization as an explicit goal, the UNCITRAL 

Legislative Guide is bold enough to mention the same.  

The World Bank’s Principles for Effective Insolvency and Creditor/ Debtor Regimes, 

developed in liaison with, among others, UNCITRAL state that insolvency law systems 

should aspire to, among others: (a) maximize the value of a firm’s assets and recoveries by 

creditors; (b) provide for efficient liquidation of both non- viable businesses and businesses 

whose liquidation is likely to produce a greater return to creditors and reorganization of 

viable businesses; (c) strike a careful balance between liquidation and reorganization; (d) 

provide for equitable treatment of similarly situated creditors, both domestic and foreign; 

(e) provide for timely, efficient and impartial resolution of insolvencies; (f) prevent 

improper use of insolvency systems; (g) prevent the premature dismemberment of debtors 

assets by individual creditors seeking quick judgments;(h) recognize existing creditor 

rights and respect the priority of claims with a predictable and established process; and (i) 

establish a framework for cross- border insolvencies, with recognition of foreign 

proceedings.60 

 
59 Ibid, 9-14.  
60 The World Bank Group, Principles for Effective Insolvency and Creditor Debtor Regimes (The World Bank Group 
2016) 7 
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In essence, in keeping with the reality that insolvency is an inability to pay debts owed to 

creditors, the core aim of any insolvency law regime must relate to maximizing the 

recovery of money to settle debts owed by the insolvent debtor, and the creditor returns 

maximization aim is fulfilled both under a liquidation and reorganization scenario. This 

explains why insolvency proceedings are a creditor driven process, and the concerns of the 

other constituents or stakeholders in the multiple values or communitarian scenarios can 

only play second fiddle. Small wonder, then, that creditor returns maximization appears to 

be the dominant and most frequently recurring theme when it comes to the goals of 

insolvency law. 

 Linked to this is the efficiency goal. The literature is replete with the need for insolvency 

laws to promote efficiency. The exact meaning of the term is however, not clearly stated 

leaving policy makers to imply it from the context in which it is used. The Cork Report 

states that one the aims of insolvency law is ‘to offer a framework for insolvency law 

commanding respect and observance, and yet flexible to cope with change and which is 

also seen to produce practical solutions to commercial and financial problems, simple and 

easy to understand, free of anomalies and inconsistencies and capable of being 

administered efficiently and economically….’. The placement of the word ‘efficiently’ next 

to ‘economically’ alludes to the cost saving meaning of the term. The 1999 Report of the 

International Monetary Fund titled ‘Orderly and Effective Insolvency Procedures: Key 

Issues’61 defines efficiency in terms of the speed of the process of insolvency 

administration, where the faster the process of insolvency, the lower the cost and the higher 

the efficiency. The authors posit that delayed decision making can threaten the level of 

asset recovery and hasten asset deterioration.62 Under the UNICTRAL Legislative Guide 

on Insolvency Law, Objective 5 states that: 

‘Insolvency should be addressed and resolved in an orderly, quick and efficient 

manner, with a view to avoiding undue disruption to the business activities of the 

 
61 Legal Department of the International Monetary Fund, Orderly and Effective Insolvency Procedures: Key Issues 
(1999) available at <http://www.imf.org/external/pubs/ft/orderly/. 
62 Sin Lee, R ‘Efficiency Determined in the Insolvency Context? Clarifying the Meaning of Efficiency with the 
Conjunction of Insolvency Jurisprudence and Economic Methodology’ (2015) Ph.D. Thesis, University of 
Queensland, Australia. 
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debtor and minimizing the cost of the proceedings. Achieving timely and efficient 

administration will support the objective of maximizing asset value, while 

impartiality supports the goal of equitable treatment. The entire process needs to be 

carefully considered to ensure maximum efficiency without sacrificing flexibility. 

At the same time, it should be focused on the goal of liquidating non- viable 

businesses and the survival of efficient, potential viable businesses...’ 

In the above rendition, efficiency is linked to both speed and minimization of costs. The 

meaning of efficiency also occurs in the World Bank’s Principles and Guidelines of 

Effective Insolvency and Creditor/ Debtor Regimes63 where in relation to liquidation, it 

connotes ‘a greater return for creditors’ and the word has also been used to connote 

timeliness and swiftness.64 These meanings will become useful when we examine the 

substantive content of any proposed harmonized cross border insolvency laws to determine 

whether they meet the efficiency goal of  insolvency laws. 

In sum, though the aims of insolvency law are multifarious, with the aims sometimes in 

tension with each other,65 insolvency law serves to see to it that the goals of an orderly 

liquidation or reorganization are facilitated, and that the interests of all stakeholders are 

properly taken care of in a fair and balanced manner. How each jurisdiction chooses which 

aims or interests to prioritize or how to balance the multiple aims and interests is ultimately 

a policy issue. That notwithstanding, there seems to be some consensus that insolvency 

laws, whatever the aims are, need to have the attributes of transparency (or accountability), 

predictability, and efficiency.66 When analyzing or critiquing any aspect of insolvency law, 

the primary concern will therefore be to determine whether, and to what extent, it possesses 

these attributes of insolvency law, and serves the goals of insolvency law, and if it does 

not, how the same can be improved.  

(c) The necessity for a cross- border insolvency law system 

Where, as in modern times, trade is globalized and the flow of capital, goods and services 

knows no boundaries, the need for cross border insolvency laws is much more urgent as 

 
63 World Bank, ibid, 7 
64 Sin Lee, ibid. 
65 Ibid, 2 
66  ibid, 2; Finch, ibid, 58; Wood, R. Bankruptcy and Insolvency Law (Irwin Law Inc. 2008) 5 
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the world is ‘ one market’ in need of a cross border insolvency system that is ‘ symmetrical 

to the market’.67 Arguably, for the very reason that there is need for a domestic insolvency 

law regime, there would also be need for a cross border insolvency law regime in view of 

the growing number of trade activities and flow of investments between nations.68 

There seems to be an agreement that the goals of the international insolvency system do 

reflect those of a domestic one and that its features include: predictability so that lenders 

can price credit accurately; maximization of the value of the bankruptcy estate; facilitation 

of reorganization; speed and efficiency; and fairness or equitable distribution among 

equally situated creditors.69 However, cross border insolvency does have goals and policies 

that go beyond those of domestic insolvency in the sense that the interface between various 

legal, political and economic systems among international players does bring in political 

and socio economic dimensions that would not necessarily concern domestic insolvency 

law. Issues like the protection of local creditors, respect for the local sovereign and its laws, 

as well as public policy concerns raise their head in cross border insolvency more 

prominently than they would in domestic insolvency. Rescue and reorganization would 

also be approached using different considerations under each of the two insolvency law 

regimes. This notwithstanding, for as long as there is international trade and investment, 

there will be need for the formulation of a viable and efficient cross border insolvency law 

theory that advances the interests of increased trade and investment whilst paying regard 

to local political interests. 

(d) Territoriality and Universality as the Dominant Approaches to cross- border 

insolvency 

Two antipodean approaches to cross border insolvency dominate the discourse in this field 

of law; 

(i) Territorialism 

Territorialism is where the assets of the insolvent debtor located in a particular jurisdiction 

are administered according to the law and in the courts of the country where they are 

 
67 Westbrook, J. ‘A Global Solution to Multinational Default’ (2000) 98 Michigan Law Review, 2276, 2283 
68 Kipnis, A. ‘Beyond UNCITRAL: Alternatives to Universality in Transnational Insolvency’ (2008) Denver Journal of 
International Law and Policy, 155, 156-158 
69 Lo Pucki, L. ‘Cooperation in International Bankruptcy: A Post Universalist Approach’ (1998-1999) b84 Cornell Law 
Review 696,703. 
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located. Where the debtor owns assets in different jurisdictions therefore, the creditors will 

have to commence multiple insolvency proceedings in each jurisdiction where the assets 

are located and each of these will be dealt with according to the lex situs. Choice of courts 

and choice of law in that case are solely based on the location of the assets.70 

(ii) Universalism 

Universalism regards the world as one global market in need of one market symmetrical 

law to govern the world wide assets of the debtor.71 The home jurisdiction of the insolvent 

debtor is the controlling jurisdiction for a bankruptcy proceeding and it will supply the law 

and the controlling forum worldwide. Assets located in other jurisdictions would be 

repatriated to the debtor’s home country or be subject to ancillary proceedings conducted 

under the substantive bankruptcy law of the debtor’s home country, which is the controlling 

jurisdiction.72 There is, thus, the need for cooperation and communication so as to 

administer the debtor’s assets worldwide. In a world where there are multinational 

corporations with various functions spread across different jurisdictions, the quest for the 

debtor’s home country does cause significant problems as will be shown later. 

(iii) Brief Critique of the Two Approaches 

Sovereignty and the desire by the sovereign to protect the interests of its locals- both of 

which are political considerations- are the underpinnings of territorialism whilst 

universalism is premised on market symmetry.73 

Under universalism, small local creditors of the insolvent debtor would be disadvantaged 

as they have to be forced to file their claims in a foreign jurisdiction and not the local one 

whose laws they are used to.74 Territorialism is claimed to be more predictable as the 

identity of the court that will deal with a particular asset and the law that it will apply are 

known from the location of the asset. Further, the cost of litigation is relatively cheaper 

compared to a large consolidated international case that would have to be decided under 

 
70 Proskurshenko, K. ‘Chapter 15 Cross Border Insolvency: Is it True to Universalism Aspirations?’ (2005) 5:1 
Rutgers Business Law Journal 96,98 
71 Westbrook, ibid, 2283 
72 Proskurshenko, ibid, 98 
73 Masoud, ibid, 29; Westbrook, ibid, 2283. 
74 Guzman, A. ‘International Bankruptcy: In Defense of Universalism’ (1999) 98 Michigan Law Review 2177, 2180 
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universalism.75 Critics of territoriality claim that it is inefficient and costly as it would result 

in a multiplicity of cases in each jurisdiction where the debtor’s assets are located. This 

diminishes the value of the debtor’s estate.76 On the other hand, it is argued that 

universalism maximizes the value of the debtor’s estate as one court administers the entire 

estate of the debtor under one law and imposes a worldwide moratorium against the 

debtor’s assets. This fact also caters for predictability, the accurate pricing of debt ex ante, 

and a coordinated disposition of the debtor’s assets is made possible by having one 

controlling jurisdiction. Creditors are also likely to be treated more equally. It avoids the 

duplicated administrative costs that are there in multiple proceedings under territorialism 

and to the extent that foreign creditors are accommodated, it creates an incentive for 

lending or investment across borders.77 

Much as territorialism is the approach adopted in most jurisdictions and universalism is the 

ideal, academically driven theory with political challenges to encounter, arguably, both 

theories have features in them that, if carefully blended, lead to a workable and acceptable 

cross border insolvency approach. 

(iv) Modified Universalism 

Territorialists have to contend with the fact that in the real world, local assets may not be 

enough to settle claims by local creditors who may have to prove their claims in foreign 

countries. Similarly, universalists have to contend with the reality that local sovereigns will 

not easily allow foreign laws to apply in their countries or to repatriate local assets before 

local claims are fully settled. 

Both the Territorialists and universalist camps have realized the folly of insisting on pure 

forms of their theories and this realization has led to the blunting of the sharp edges of each 

theory through the conception of a middle-of-the road theories of cooperative 

territoriality78 and modified universality79, respectively. ‘ Modified universalism accepts 

 
75 Kipnis, ibid, 157 
76 Burman, H. ‘Harmonization of International Bankruptcy Law: A United States Perspective’ (1996) 64 Fordham 
Law Review 2543, 2551 
77 Tung, F. ‘Is International Bankruptcy Possible?’ (20010 Michigan Journal of International Law 1, 11 
78 Lo Pucki, ibid, 697 
79 Westbrook, ibid, 2276 
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the central premise of universalism, that assets should be collected and distributed on a 

worldwide basis, but reserves to local courts the discretion to evaluate the fairness of the 

home country procedures and to protect the interest of local creditors.’80 Hence local courts 

where the debtor has an establishment would administer ancillary proceedings and would 

have the discretion to protect local creditors’ interests under specific guidelines. The 

Territorialists response- cooperative territorialism- still provides for separate proceedings 

in each country where the debtor’s assets are located but gives local courts the discretion 

to cooperate with foreign courts. The guidelines for such cooperation are non- existent 

rendering such cooperation entirely discretionary.81 

(e) Current situation on the recognition and enforcement of foreign insolvency law 

judgments and orders among African nations 

(i) Judgments generally 

Foreign judgments and orders may generally not be enforced in another country without 

the courts of the country in which the judgment or order is sought to be enforced ‘ 

recognizing’ that judgment as a local one before enforcing it.82 The pre- requisite 

procedures and formalities for recognition of foreign judgments and orders will depend on 

the legal system of the jurisdiction concerned  and whether there are any applicable statutes, 

treaties or conventions governing the process of recognition. 

 In civil law jurisdictions, foreign judgments tend to be recognized by the process of 

‘exequatur’ in which the local court recognizes that the foreign judgment should have 

effect in the relevant local jurisdictions as if it was a judgment of a local court. At common 

law, the one seeking to have a foreign judgment recognized in a local court will have to 

commence legal proceedings seeking such recognition. In common law legal systems, for 

example, courts have recognized and enforced foreign judgments, initially on the theory of 

comity, and later on the basis of obligation.83 This latter doctrine has it that the judgment 

 
80 Re Maxwell Communications Corporation, 170 BR 800 (Bankr SDNY 1994); Mc Grath and Another v Ridell and 
Others [2008] UKHL 21 at [30] 
81 Lo Pucki, ibid, 750-751 
82 Zeynalova, Y ‘The Law on the Recognition and Enforcement of Foreign Judgments: Is it Broken and How Do We 
Fix It?’ [2013] 31:1 Berkeley Journal of International Law, 150 
83 Russell v Smith (1842) 9 M&W 810; Adams v Cape Industries Plc [1990] Ch. 433 at 552-553; Collins, L, et al, Dicey 
& Morris: The Conflict of Laws (13th Edn, Sweet and Maxwell 2000) 469. It is stated that one of the advantages of 
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of a court of competent jurisdiction over the defendant imposes a duty or obligation on him 

to pay the sum for which the judgment is given, which the courts ( even in a foreign 

country) are bound to enforce. However, anything which negatives the duty or forms a 

legal excuse for not performing it would be a defense to the action for recognition and 

enforcement.84  Judgments in personam are recognized at common law only in cases where 

the debtor was present in or submitted to the jurisdiction of the court.85 Foreign judgments 

in rem are recognized at common law if the subject matter of the proceedings wherein that 

judgment was given was immovable or movable property situate in that country.86 Further, 

a court of a foreign country has no jurisdiction to adjudicate upon title to, or the right of 

possession of, any immovable property situate outside of that country.87 Unlike in civil law 

jurisdictions, at common law, to obtain recognition, a fresh action must be commenced 

based on the judgment.88  

The recognition and enforcement of foreign judgments and orders among nations is a 

matter that is, apart from judge made law, usually governed either by statute in individual 

countries or by international treaties or conventions. A country may enact a law that 

governs recognition and enforcement issues or two or more countries may enter into a 

treaty on the subject. An example of such an international treaty is the United Nations 

Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958 (‘the 

New York Convention’). There is, however, currently, no pan African treaty or convention 

governing the recognition and enforcement of  judgments generally.89 

 

 

 

 

 
the doctrine of obligation is that it eliminates the need to seek for reciprocity: North, P and Fawcett, J. Cheshire 
and North Private International Law (12th Edn Butterworths 1991) 346 
84 Schisby v Westenholz (1870) L.R. 6 Q.B. 139, 149-150. Issues that may bar recognition include (i) whether a 
judgment complies with public policy; (ii)whether the original court had jurisdiction; (iii) whether or not the 
proceedings were properly served. 
85 Collins, ibid, 487-488; Emmanuel v Symon [1908] KB 302 
86 Re Trepca Mines Limited [1960] 1 W.L.R. 1273, 1277 
87 Collins, ibid, 509 
88 Ibid, 347 
89 See generally, Oppong, ibid. 
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(ii) Insolvency law judgments 

 

The common law has always been ready to accord recognition and assistance to foreign 

insolvency proceedings and to the tenets of universalism.90 The exact length and breadth 

the courts have to go to satisfy the universalist ideal however, has not been well defined by 

the courts and despite the aspiration to universalism91 there has been, at least in England, a 

strict insistence to follow the common law principles on the recognition of foreign 

judgments 92, for example, by allowing public policy requirements of due process, which 

lie at the root of the common law recognition process, to defeat attempts at recognition of 

foreign judgments. Those African jurisdictions that follow the English common law will 

therefore be torn between strict adherence to common law principles and a more liberal 

approach towards universalism as has been adopted by Canadian courts93 which also follow 

the common law. 

Overall, therefore, the general legal tradition based non- treaty or non-convention 

approaches to the recognition and enforcement of insolvency law judgments and orders 

applicable in the various member states in the African Continental Free Trade Area do have 

several setbacks that affect their ability to meet the goals of a modern cross- border 

insolvency legal regime. The first set- back, inherent in the multiplicity of legal traditions 

is the lack of certainty and predictability. As there are many legal traditions and as many 

member states, investors and traders will have to know all the non- convention or non- 

treaty based recognition of foreign insolvency judgment legal rules in every country where 

they do business. What choice of law rules will apply in what jurisdiction and what 

transaction avoidance rules do apply are also going to be difficult questions. This imposes 

a cost on doing business and the lack of certainty increases the cost of credit. The quest for 

legal advice on the applicable law94 will also affect the speed and efficiency for resolving 

 
90 Fletcher, I, The Law of Insolvency (4th Edition, Sweet and Maxwell 2009) 886, 887 
91 Cambridge Gas Transportation Corporation v Official Committee for Unsecured Creditors of Navigator Holdings 
[2006] UKPC 26; and see also the Canadian case of Re Cavell Insurance Co [2006] CanLii 16529 (ON CA) 
92 Rubin and Another v Eurofinance [2012] UKSC 46 
93 Re Cavell, ibid. 
94 Twigg-Flessner, C and Puig, G, ‘Some Thoughts on the Harmonization of Commercial Law and the Impact on 
Cross Border Transactions’ available at <https://ssrn.com/abstract=1957618 
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cross border insolvency cases and the delay may potentially affect creditor return 

maximization. Where, as in common law jurisdictions, the debtor has to be present in or 

submit to the jurisdiction of the court for the insolvency law judgment to be binding on 

him, shrewd or calculating debtors may plan their affairs to avoid presence in or submission 

to the jurisdiction of the court, thereby also defeating the aims of creditor return 

maximization, speed and efficiency in the disposal of cases, and affecting the whole 

question of legal certainty and predictability, as the ultimate legal position will be 

dependent on debtor behavior which cannot be predicted ex ante. The fact that there is no 

automatic moratorium against the insolvent estate in the non- treaty insolvency law foreign 

judgment recognition protocols is also a negative factor that may lead to dismemberment 

of the debtor’s estate prior to distribution. The absence of any structured cooperation and 

communication channels or protocols between courts and insolvency practitioners in 

different countries is also a major set-back, and so, too, is the fact that there are no rescue 

or reorganization provisions in the non – statutory or non- treaty set ups.  

To sum it all up, beyond these inadequacies in the existing legal framework for cross- 

border insolvency law in the Africa Continental Free Trade Area, conflicts and divergences 

arising from the laws of different states in matters relating to international trade constitute 

an obstacle to the development of world trade, and there is consensus that unified law 

promotes greater predictability as well as legal certainty, both essential to the investment 

climate and economic development in general.95 

(f) The quest to uniformize African nations’ approach to the recognition and 

enforcement of cross- border insolvency law judgments and orders 

There is no pan African treaty governing the subject of the recognition and enforcement of 

cross border insolvency judgments and orders in Africa, and there are many legal traditions 

extant on the continent that deliver diverse approaches to the subject, with varying levels 

of efficiency, certainty and benefit to the wider goals of a modern cross border insolvency 

law regime. With the exception of OHADA member states that have a uniform insolvency 

law, a good number of members of the African Continental Free Trade Area do follow the 

 
95 Shumba, T ‘Revisiting Legal Harmonization under the Southern Africa Development Community Treaty’ in Law 
Democracy and Development, Vol 19 (2015) 127 available at <http://dx.doi.org/10.4314/ldd.v19i1.7> 
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Territorialists approach to cross- border insolvency with its attendant inefficiencies and 

shortcomings in delivering a modern cross- border insolvency law regime. There is 

therefore need for members of the African Continental Free Trade Area to consider 

transnational law reform that will see them adopt and use a common or largely uniformized 

approach to issues relating to the recognition and enforcement of cross border insolvency 

law judgments and orders. The aim will be to overcome differences between the legal rules 

of various jurisdictions on the continent and create certainty and predictability, hence 

improve efficiency of the marketplace that is the continental free trade area.96 

Harmonization of laws can occur in various ways. One is through conventions and treaties. 

These take long to negotiate in an atmosphere where there are different legal traditions and 

a multiplicity of potential state parties, take time to ratify, are difficult to amend and are 

rigid. They may also produce sub- optimal and poor compromises by ‘private legislators’ 

who may not have the mandate of the people they are purporting to represent.97 Another 

problem is that the area of international insolvency law is a rather unformed and still 

developing field rendering harmonization efforts through a treaty or convention a trip into 

uncharted waters. 98The other method for legal harmonization is through the use of model 

laws. This method is flexible as states are able to alter the text (within limits) to suit their 

national policy preferences. Use of model laws has been criticized for producing several 

variants of the law that each state has adapted to suit their political goals99 and the mere 

adoption of a common text where there is no single judicial system to interpret the law 

means the various state parties’ judicial systems are bound to come up with different 

interpretations of the uniform law, hence defeating the very idea that the state parties set 

out to achieve.100 

 

 
96Estrella Faria, J ‘Future Directions of Legal Harmonization and Law Reform: Stormy Seas or Prosperous Voyage?’ 
2009 Unif. L. Rev. 1; Casasola, O ‘The Harmonization of Transaction Avoidance in the European Union: A 
Compromise Solution’ (2020) 29(5) Norton Journal of Bankruptcy Law and Practice, 3; Keay, A ‘The Harmonization 
of Avoidance Rules in European Insolvencies’ (2017) 66 ICLQ 79; Shumba, T, ibid. 
97 Ibid. 
98 Westbrook, J ‘Choice of Law in Global Insolvencies’ (1991) Vol. 17, Issue 3, Brooklyn Journal of International Law 
499 
99 Ibid. 
100 Twigg- Flessner and Puig, ibid. 
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(g) The UNCITRAL Model Law on Cross Border Insolvency 

Noting the absence of a uniform and effective law on cross- border insolvency among 

trading nations, the United Nations Commission on International Trade Law ( 

UNCITRAL) came up with a Model Law on Cross Border Insolvency which was endorsed 

by the United Nations General Assembly in December, 1997.101 The Model Law comes 

kitted with a Legislative Guide for countries to modify their laws to ensure consistency of 

cross border insolvency laws and practices between different countries.102 The purpose of 

the Model Law is to provide effective mechanisms for dealing with cases of cross border 

insolvency so as to promote the objectives of: (a) cooperation between courts and 

insolvency practitioners; (b) greater certainty for trade and investment; (c) fair and efficient 

administration of cross border insolvencies; (d) protection and maximization of the value 

of the debtor’s assets; and, (e) rescue or reorganization of financially troubled 

enterprises.103 These aims are similar to the general visions of insolvency law identified 

above, especially the creditors bargain and multiple values theories and they also coincide 

with the general features of a modern cross border insolvency law. 

Some good number of African states, around twenty- four in total,104 have, as of August 

2022, adapted into their local legislation the UNCITRAL Model Law on Cross Border 

Insolvency.105 This paper analyses the content of the Model Law to determine whether the 

provisions of the Model Law live up to the stated aims of a modern and efficient cross- 

border insolvency law and whether the Model Law can be recommended for adoption by 

the rest of the member states of the African Continental Free Trade Area that have not done 

 
101 Text available at http://www.uncitral.org/en/uncitral_texts/insolvency/1997Model.html accessed on 1/8/2022. 
Other multilateral efforts at creating uniform cross border insolvency laws include: The European Commission 
Regulation on Insolvency Proceedings (Council Regulation (EC) No 1346/2000) and the ‘Principles of Co-Operation 
in Transnational Insolvency Cases among the Member States of the North American Free Trade Agreement’ 
adopted by the ALI in May 2000- See Fletcher, I, ibid, 987,988. French Speaking Countries in West Africa under 
OHADA also harmonized their insolvency laws, including cross border insolvency laws through the ‘Uniform Act 
Organizing Collective Proceedings for Wiping Off Debts’ Part IV of which deals with ‘International Collective 
Proceedings’. 
102 Paragraph [11] of the Guide to the Enactment of the UNCITRAL Model Law on Cross Border Insolvency 
103 The Preamble to the Model Law. 
104 Benin, Burkina Faso, Cameroon, Central African Republic, Chad, Comoros, Congo, Cote d’Ivoire, Democratic 
Republic of Congo, Equatorial Guinea, Gabon, Ghana, Guinea Bissau, Kenya, Malawi, Mali, Mauritius, Morocco, 
Niger, Senegal, South Africa, Togo, Uganda, Zimbabwe.  
105 https://uncitral.un.org>texts>insolvency>status accessed on 1/8/2022 

http://www.uncitral.org/en/uncitral_texts/insolvency/1997Model.html%20accessed%20on%201/8/2022
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so already, so that there is, on the African continental marketplace, a uniform cross border 

insolvency law. 

(i) Scope of Application of the Model Law 

The Model Law applies where a foreign court or insolvency practitioner seeks assistance 

in an Enacting State in relation to a foreign proceeding. It also applies in cases of concurrent 

proceedings involving the same debtor in several states and to where a creditor or other 

interested person in a foreign state want to commence or participate in an insolvency 

proceeding in an Enacting State.106 It is permissible for an Enacting State to exclude the 

applicability of the Model Law to some enterprises that are governed by special insolvency 

regimes. Some jurisdictions exclude its applicability to the banking or financial sector.107 

(ii)Important Definitional and Interpretational Issues under the Model Law 

The Model Law applies to foreign proceedings which are defined as collective108 judicial 

or administrative proceedings in a foreign state, including an interim proceeding, pursuant 

to a law relating to insolvency109 in which the assets and affairs of the debtor are subject to 

the control or supervision by a foreign court, for the purposes of reorganization or 

liquidation. This definition embraces the recognition of the main insolvency order or 

judgment as well as interim or ancillary orders likes schemes of arrangement and rescue 

and reorganization orders.110 It appears though, that foreign avoidance orders cannot be 

directly recognized but the foreign insolvency practitioner is given the right, upon 

recognition of a foreign proceeding, to commence avoidance proceeding in the Enacting 

 
106 Article 1(1) of the Model Law 
107 Malawi does. South Africa does not. Great Britain did under Article 192) to Schedule 1 of its Cross Border 
Insolvency Regulations, 2006 
108 It was held in Re Stanford International Bank Limited [2010] EWCA CIV 137 that as proceedings commenced in 
the United States by the Securities Exchange Commission to safeguard the debtor’s assets were not ‘collective’ in 
the sense that they were not geared at securing the assets of the debtor for the benefit of all its creditors, they 
could not be recognized under the Cross Border Insolvency Regulations, 2006 of Great Britain; Chan Ho, L, ‘  
109 Re Betcorp Limited 400 BR 266 (Bankr D Nev 2009) decided under Chapter 15 of the United States Bankruptcy 
Code held that even voluntary winding up proceedings qualify for recognition provided they are being conducted 
under a law relating to insolvency. 
110 The common law is no different as Re Cavell, ibid, dealt with schemes of arrangement, Cambridge Gas, ibid, 
with orders for transfer of assets upon an insolvency, and Mc Grath, ibid, with a request for the repatriation of 
assets consequent upon an insolvency. It is important that the order sought to be recognized must be made 
pursuant to a law relating to insolvency. 
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State.111 Two types of foreign proceedings can be recognized. These are foreign main 

proceedings that take place where the debtor has its center of main interests ( COMI)112 

and foreign non main proceedings that take place in a country where the debtor has an 

establishment.113 The COMI is not defined under the Model Law but is presumed, unless 

there is proof to the contrary, to be at the registered office of the debtor, or in the case of 

an individual, at his habitual place of residence.114 

Though the Model Law does not say which jurisdiction will be responsible for determining 

where the debtor’s COMI lies, the recognizing court will have to make the determination 

when the application is made to it for recognition as the applicant will have to apply for 

recognition of either a foreign main or a foreign non main proceeding. There is no 

obligation under the Model Law for the recognizing court to be bound by declarations of 

COMI made by other jurisdictions. Where proceedings commenced in a jurisdiction where 

the debtor has his registered office are sought to be recognized, the COMI presumption in 

article 16(3) of the Model Law will be triggered unless there is proof to the contrary.  There 

is the possibility that courts in different jurisdictions may arrive at different decisions as to 

the location of the debtor’s COMI. This possibility, triggered by the lack of a unified 

judicial system for Model Law matters, is lamentable and affects the certainty and 

predictability part of the Model Law’s objectives.115 Article 8 of the Model Law, however, 

mandates that due regard has to be paid to the international origin of the Model Law and 

the need to promote uniformity in its application, and the observance of good faith. This 

provision could serve as a reminder to Enacting States and their judicial systems to follow 

common trends and practices around the Model Law and check and apply decisions of 

other Enacting States. 

Article 3 of the Model Law provides that to the extent that the Model Law conflicts with 

an international treaty or agreement by the Enacting State, the latter shall prevail. This 

 
111 Article 23 of the Model Law 
112 Article 2(b) of the Model Law 
113 Article 2(c) of the Model Law. The establishment is defined as any place of operations where the debtor carries 
out a non- transitory economic activity with human means and goods and services. Most of the terms in this 
definition are not defined. 
114 Article 16(3) of the Model Law. 
115 Paragraph (b) of the Preamble to the Model Law.  
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provision enables member states of the African Continental Free Trade Area who have 

adapted the Model Law to also enter into other treaties on the same subject matter of cross 

border insolvency. Hence, member states may, at regional economic bloc level, have a 

cross border insolvency law treaty applicable inter se, despite adapting the Model Law into 

their legislation, meaning the Model Law may apply with respect to non-regional economic 

block cross border insolvency law issues. Every country will choose a court to perform 

functions under the Model Law116 

Like under the common law117 the court may refuse to take action governed by the Model 

Law if the action would be manifestly contrary to public policy of the Enacting State118 

The Guide to the enactment of the Model Law states119 that in many Enacting States, the 

exception is construed as being restricted to fundamental principles of law, in particular, 

constitutional guarantees.120 

(iii) Access to Local Courts 

Foreign representatives have a right to apply directly to the courts in Enacting States121 

without exposing themselves or the debtor’s foreign assets or affairs to the jurisdiction of 

the local courts for other purposes.122 Foreign representatives may also commence 

proceedings upon meeting conditions for such,123 and they can participate, post 

recognition, in a proceeding regarding a debtor.124 Foreign creditors are also granted access 

to local proceedings and may after the grant of recognition, commence avoidance action in 

the courts of the Enacting State.125 Where local laws demand creditor notification, known 

foreign creditors are required to be notified.126 

 
116116 Article 4 of the Model Law. 
117 Mc Grath, ibid 
118 Article 6 of the Model Law  
119 Paragraph 87 of the Guide. 
120 See, for example Re Dr. Jurgen Toft 453 BR (Bankr. S.D.N.Y 2011); Re Gold and Honey 410 BR (Bankr. E.D.N.Y. 
2009) 
121 Article 9 of the Model Law 
122 Article 10 of the Model Law 
123 Article 11 of the Model Law 
124 Article 12 of the Model Law 
125 Article 13 of the Model Law 
126 Article 23 of the Model Law 
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(iv) Conditions for the Recognition of Foreign Proceedings under the Model Law 

The Model Law has very clear conditions preceding recognition. These simply require that 

the proceeding must be a foreign proceeding within the meaning of the Model Law;127 that 

the application must be made by a foreign representative upon production of a certified 

copy of the decision commencing the foreign proceeding and appointing him or a 

certificate from a foreign court affirming the existence of the foreign proceeding or his 

appointment, or, in the absence of either, any other evidence acceptable to the court of the 

existence of the foreign proceeding and of his appointment as a foreign representative.128 

(v) Recognition and Reliefs 

Foreign representatives are granted a right to apply for recognition of foreign proceedings 

upon fulfilling some formal requirements.129 There are presumptions of authenticity 

regarding the formal documentation to be filed and this aids speedy recognition.130 

The Court has the power to grant urgent relief like moratoria and the appointment of a 

person to protect and preserve the value of the assets.131 Automatic moratoria ensue upon 

the recognition of the foreign main proceeding132 whilst discretionary reliefs that include 

moratoria may be granted on recognition of any foreign proceeding including a foreign non 

main proceeding.133 These reliefs may be modified or terminated.134 The courts may also 

entrust the distribution of all or part of the debtor’s assets to the foreign representative or 

other person appointed by it in foreign main or non-main proceedings, provided it is 

satisfied that the interests of local creditors are adequately protected.135 The court must 

have in mind the interests of creditors, other interested persons, including the debtor when 

granting the reliefs.136 This fulfils both the creditors bargain as well as the communitarian 

 
127 Article 2(a) of the Model Law 
128 Articles 9 and 15 of the Model Law 
129 Article 15 of the Model Law 
130 Article 16(2) of the Model Law 
131 Article 19 of the Model Law  
132 Article 20 of the Model Law 
133 Article 21 of the Model Law 
134 Article 20(2) of the Model Law 
135 Article 21(2) of the Model Law 
136 Article 22(1) of the Model Law  
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theoretical aims of insolvency law. Where a foreign proceeding has been recognized, the 

foreign representative attains standing to initiate avoidance proceedings. 

(vi) Cooperation and Communication with Foreign Courts and Representatives 

Courts are mandated to cooperate to the maximum extent possible and are entitled to 

engage in direct communication.137 This also applies to insolvency representatives though 

their cooperation may be subject to judicial supervision.138 

(vii) Concurrent Proceedings 

The Model Law allows concurrent proceedings to be commenced in the state in which the 

debtor has assets and the effect of those proceedings in limited to such local assets. These 

proceedings must be coordinated with the foreign main or non-main proceedings.139 

(h) An Appraisal of the Model Law  

(i)Positioning within the Major Theoretical Approaches to Cross Border Insolvency 

The Model Law contains features of both universalism and territorialism. The 

identification of one proceeding taking place in the debtor’s COMI as the foreign main 

proceeding is the fact that this will entail an automatic stay of proceedings and 

execution140is redolent of universalism, and so is the fact that the foreign representative 

can be allowed to repatriate the debtor’s assets to the home country.141The presumption of 

insolvency in Article 31 of the Model Law emanating from the recognition of foreign main 

proceedings introduces the concept of acceptance of outcome differences by different 

jurisdictions, a fact that also underlies the universalist theory.142 However, the Model Law 

stops short of full universalism by not requiring that the home country’s laws will be the 

governing laws in all cross border insolvency proceedings involving the debtor.143 It does 

not deal with issues of applicable law at all or of which jurisdiction should be the only one 

 
137 Article 25 of the Model Law 
138 Article 26 of the Model Law 
139 Articles 28 and 29 of the Model Law  
140 Article 20 of the Model Law 
141 Article 21(2) of the Model Law 
142 Pottow, J ‘Procedural Incrementalism: A Model for International Bankruptcy’ (2005) 45:4 Virginia Journal of 
International Law 936, 971, 978 
143 Buxbaum, H ‘Rethinking International Insolvency: The Neglected Role of Choice of Law Rules and Theory’ (2000) 
36 Stanford Journal of International Law 23 
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fitting to open main insolvency proceedings. It also falls short of full universalism as the 

proceedings in the COMI are not the controlling proceedings in the insolvency litigation 

and it allows for the opening of concurrent secondary proceedings in jurisdictions where 

the debtor has an establishment.144Though this is the case, insolvency practitioners in on 

main proceedings have to coordinate and cooperate with those in main proceedings and the 

reliefs have to be synchronized. The fact that courts in Enacting States can choose not to 

recognize foreign proceedings or provide reliefs on public policy grounds145 coupled with 

the imperative on local courts to adequately protect the interests of local creditors146 mean 

that there is a dose of territorialism in the Model Law.147 Here, what Pattow described as ‘ 

sovereign pride’ is allowed some room to play in allowing for the protection of local public 

policy, and what he terms local ‘ greed’ is sated through the protection of the interests of 

local creditors.148 

(ii) Form  

Unlike the common law which is judge made, needs to be discerned from judgments of 

varying lengths and complexity, and relies heavily on judicial whim, the Model Law is 

written text cast in the proverbial stone and therefore its content and meaning has a higher 

measure of certainty, to say nothing of accessibility levels. 

(iii) Certainty and Predictability 

The COMI concept is central to the Model Law as once this is located and proceedings 

emanating from there are recognized, it opens the tap for automatic reliefs like the 

moratoria. The availability of automatic reliefs for non-main proceedings will depend on 

judicial discretion and a bit of time may be wasted, with the attendant dismemberment of 

the debtor’s estate. The COMI provides certainty and foreseeability for creditors at the time 

they enter into a transaction.149 The Model Law does not define the concept but creates a 

presumption, unless the contrary is proved, that the COMI is located at the registered office 

 
144 Article 28 of the Model Law. These are however limited to assets located in that State and must be coordinated 
with the foreign main proceedings as per Article 29 of the Model Law 
145 Article 6 of the Model Law 
146 Article 21(2) of the Model Law 
147 Although the content of the public policy exception is not defined and so are local creditor interests undefined. 
148Pottow, J ‘Greed and Pride in International Bankruptcy: The Problem of and Proposed Solutions to ‘Local 
Interests’?’ (2006) 104:8 Michigan Law Review 189. 
149 Re Stanford International Bank Limited [2010] EWCA Civ 137. [62] 
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of the company. This has create a lot of room for legal squabbles on where the COMI is 

located and has made it difficult to fashion a completely predictable rule at to its location 

and the lack of a single international court to deal with Model Law question has not helped 

matters.150  

The Model Law does not specify that the recognition of foreign main proceedings signifies 

a choice of the applicable law in those foreign main proceedings151 This means that unless 

assets are repatriated to the COMI, local priority laws in the Enacting State will  govern 

their distribution and, so, too, will local avoidance laws apply to them.152Choice of Law 

will essentially therefore depend on the applicable conflict of law rules in the Enacting 

State. As some debtors’ assets may change location, and hence jurisdiction, the investor 

will face difficulties predicting which priority or avoidance laws will eventually apply to 

which assets of the debtor in an insolvency. This may also tempt debtors to forum shop. 

The Model Law also does not dictate which jurisdiction has the sole right to open main 

insolvency proceedings though the fact that only proceedings commenced where the COMI 

is located can be the main proceedings gives such a clue. There is therefore an indirect 

jurisdiction rule.  

The Model Law is also silent on the treatment of third party rights in rem as well as on 

security interests. 

There is also no guideline on how local courts in Enacting States must treat local creditor 

interests. 

 (v)Creditor Returns Maximization 

The adoption of automatic or discretionary moratoria procedure in Enacting States when a 

filing for recognition has been is an important contribution against the dismemberment of 

the debtor’s estate. The availability of temporary or urgent relief pending the disposal of 

recognition proceedings provides assurance against estate wastage, too.153 The foreign 

representative’s right to institute avoidance action is to similar effect. 

 
150 Re Eurofoods IFSC [2006] Ch. 508; Re Bear Stearns High Grade Structured Credit Strategies Master Fund 389 BR 
325 (SDNY 2008) 128; Re Betcorp, ibid 
151 In re SPhinX Ltd 351 BR 103, 115-116 (SDNY 2006) 
152 Chan Ho, L ‘Conflict of Laws in Transaction Avoidance’ (2008) 20 Singapore Academy of Law Journal 343 
153 Article 19 of the Model Law 



32 
 

 (vi)Rescue and Reorganization 

The devices of moratoria, and urgent and discretionary relief under the Model are 

conditions sine qua non any rescue and reorganization efforts in any insolvency, and the 

facilities of communication and cooperation between courts and insolvency practitioners 

also assist in creating the conditions under which reorganization efforts can occur. This 

must also be considered in light of the right granted to the insolvency practitioner to move 

the assets of the debtor to another jurisdiction. The Model Law has a shortcoming, though, 

in that it does not specify conditions under which a decision to either liquidate the debtor’s 

business or subject it to reorganization must occur. 

(i) Conclusion 

The continental market place that is the African Continental Free Trade Area will need to 

be kitted with good laws that will boost investor confidence and facilitate trade, and one of 

the areas where these laws will be required is that of cross border insolvency because of 

the fact that there is likely to be increased cross border trade and investment by reason of 

the formation of the continent wide free trade area and the inevitability of business failure 

in such market places. Any cross border insolvency law system that member states will opt 

for will need to deliver the goals of insolvency law, whilst keeping in mind its international 

aspects by bearing in mind issues like local policy, respect for the local sovereign and its 

laws and the protection of local interests. Because of the diversity of legal traditions on the 

continent, and the multiplicity of member states to the continental free trade area, the 

formulation, entry and ratification of a treaty or convention binding all the member states 

may take a long time to be achieved, if at all it can be achieved, leaving the route of the 

adoption of a model cross border insolvency law as the only viable option. Luckily, there 

is the Model Law that was already formulated by UNCITRAL and which close to half the 

member states of the African Union have already adapted into their domestic laws. That is 

a very useful starting point, and it now remains for the rest of the members of the African 

Union that have not already done so, to consider adapting the Model Law. Regional 

economic blocks can play a key role as building blocks of the continental free trade area, 

in mandating all their members to adapt the Model into their local insolvency statutes. The 

Model Law itself is not the perfect panacea to all the difficult legal questions that occur in 
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a cross border insolvency scenario. It has the COMI question to resolve with a lot more 

precision, and it would do better to bravely tackle choice of law questions, among others. 

However, it also needed to have some material that would have served to draw in proud or 

greedy sovereigns to buy into the Model Law, and deference to the local sovereign on local 

policy, choice of law, and the protection of local creditors were some of the attractants. 

Overall, the Model Law has the facilities for the attainment of creditor return maximization 

and enablers for company reorganization and rescue efforts. It also would facilitate the 

speedy and efficient disposal of cases through quicker recognition of proceedings and the 

facilities of communication and cooperation among courts and insolvency practitioners. It 

goes a long way to lay the foundation for a coherent system for the treatment of procedural 

issues in cross border insolvency cases and it suits the proverbial half loaf that is far much 

better than none. 

  

 

 

 

 

 

 

 

 


